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REQUIRED RECORDS, THE McCARRAN ACT, 
AND THE PRIVILEGE AGAINST SELF- 
INCRIMINATION 


BERNARD D. MELTZER* 


INTRODUCTION 
| ISTORY,' rhetoric, and parochialism have combined with dis- 


trust of official power to make the privilege against self-in- 

crimination a powerful symbol of individual liberty. The origins 
of the privilege are associated with the struggle of Englishmen against 
the High Commission and the Star Chamber whose techniques included 
not only interrogation of suspects under the oath ex officio, but also the 
imprisonment and torture of recalcitrants.? Parochialism reinforced the 
appeal of history. The privilege, which is incorporated in the federal Bill of 
Rights and in all but two state constitutions,’ has, somewhat extrava- 
gantly, been considered a distinctive feature of the Anglo-American sys- 
tem.‘ This difference easily became a mark of the “peculiar excellence”’ 


* Professor of Law, University of Chicago Law School. 


* For a discussion of the history of the privilege, see Morgan, The Privilege Against Self- 
Incrimination, 34 Minn. L. Rev. 1 (1949) and authorities cited therein. 

? Consult Trial of Lilburn and Wharton, 3 How. St. Tr. 1315, 1344-46, 1352-55 (1637). 
Lilburn was allegedly ‘‘cruelly tortured and whipped, pilloried, gagged, close imprisoned, 
ironed, beat and wounded.” Ibid., at 1352. See also 5 Bentham, Rationale of Judicial Evidence 
246 (1827); 5 Holdsworth, History of English Law 185 (2d ed., 1937). 

3 Consult 8 Wigmore, Evidence § 2252 (3d ed., 1940). 

4For example, in Palko v. Connecticut, 302 U.S. 319, 326n. 3 (1937), Justice Cardozo 
stated: “Compulsory self-incrimination is part of the established procedure in the law of Conti- 
nental Europe.” It should be observed, however, that while European procedure permits and 
stresses the judicial examination of the accused, he is under no legal compulsion to answer. 
Consult Ploscowe, The Development of Present-Day Criminal Procedures in Europe and 
America, 48 Harv. L. Rev. 433, 434-35 (1935); see also Hogg, French Criminal Procedure, 
23 Can. Bar Rev. 846 (1945); Hamson, Prosecutor and Accused, London Times, p. 7, col. 6-7, 
(March 15 and 16, 1950). Compare Wigmore’s description of the privilege in the Anglo-Ameri- 
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of our own system.’ The privilege reflected our preference for an accusa- 
torial-adversary system as opposed to the inquisitorial system of the con- 
tinental countries—and “‘inquisitorial procedure”’ carries a cluster of con- 
notations which are repugnant to those bred in common-law traditions,® 
particularly if they disregard administrative, legislative, and grand jury 
investigations, as well as police interrogations. Because it symbolizes the 
right of the individual not to be hounded by the state, the privilege has 
seemed more important, and limitations on its scope have seemed more 
alarming, whenever liberty has been threatened.’ 

Despite its symbolic value, the privilege has long been under attack.* 
Criticism has been stimulated by the growth or, at least, the dramatic ex- 
posure of organized crime and by the relaxation of the rigors of ancient 
criminal procedure.? Commentators have directly challenged the premises 
and policy underlying the privilege.*® Courts and legislatures, limited by 
constitutions, have been more oblique, but criticism of the privilege has 
naturally affected legislative and judicial development. Thus, a series of 
Supreme Court decisions" dealing with testimonial evidence may be 
read as a reflection of the Court’s lack of enthusiam for the policy under- 
lying the privilege. Where documentary evidence is involved, the inroads 
on the privilege have been so sweeping as to challenge the basis of the 
general rule of protection. 

Two recent developments may be singled out for mention because they 
bring these inroads into focus and raise a set of perplexing problems: (1) 
can system as ‘‘merely an option of refusal, and not a prohibition of inquiry.” 8 Wigmore, Evi- 
dence § 2268 (3d ed., 1940); see page 694 infra. 

5 Consult 1 Cooley, Constitutional Limitations 647 (8th ed., 1927). 


® Consult Lord Chorley, More Thoughts on the Problem of Trial, 25 N.Y.U.L. Rev. 513, 
§20 (1950). 

7 See, e.g., Rutledge, J., in Wood v. United States, 128 F. 2d 265, 278-79 (App. D.C., 
1942); Cahn, The Sense of Injustice 155 (1949). 

* Consult 8 Wigmore § 2251 (3d ed., 1940) and authorities cited. 

9 See Wood v. United States, 128 F. 2d 265, 271 (App. D.C., 1942); Taft, The Administra- 
tion of Criminal Law, 15 Yale L.J. 1, 10-11 (1905); Stevens, Archaic Constitutional Pro- 
visions Protecting the Accused, 5 J. Crim. L. & Criminology 16 (1914). 

*e Authorities cited note 8 supra. 


™ United States v. Murdock, 284 U.S. 141 (1931), 290 U.S. 389, 396 (1933) (incrimination 
under state law does not justify refusal to answer in a federal proceeding). This case ignores 
the contrary dictum in the previous case of Ballmann v. Fagin, 200 U.S. 186, 195-96 
(1906). See also Feldman v. United States, 322 U.S. 487 (1944); Adamson v. California, 
332 U.S. 46 (1947) (privilege not embraced by the Fourteenth Amendment); cf. Wolf v. 
Colorado, 338 U.S. 25 (1949) (prohibition of unreasonable searches and seizures binding on 
states through Fourteenth Amendment). See also Raffel v. United States, 271 U.S. 494 (1926) 
(defendant who takes stand to controvert prosecution’s evidence may be required to disclose 
that he had not testified at the first trial). But cf. State v. Conway, 348 Mo. 580, 154 S.W. 2d 
128 (1941). j 
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In Shapiro v. United States, the Supreme Court in a 5~4 decision held (a) 
that record-keeping requirements which are imposed in aid of a valid regu- 
latory statute and which are valid, the privilege aside, are not invalid be- 
cause they prescribe the recordation of incriminating data and (b) that 
such required records even though incriminating are unprivileged in an 
investigation by the administrative agency charged with enforcing the 
regulatory program. (2) In the Internal Security Act of 1950,"* Congress 
imposed informational requirements on ‘Communist organizations” and 
their members, including the requirement that individuals in certain cir- 
cumstances register the fact of their membership with, and supply other 
data to, the Attorney General. 

Before turning to the troublesome issues raised by these and related 
developments, a discussion of the criticism which has surrounded the 
privilege is appropriate. 


THE WISDOM OF THE PRIVILEGE—BENTHAM AND WIGMORE 


Bentham’s classic attack" on the privilege has dominated later criti- 
cism. He argued that only the guilty claimed the privilege or were pro- 
tected by it, that it deprived the trier of the most serviceable evidence, 
that it fostered the use of illegal means in the gathering of evidence, and 
that its recognition was based on sentimentality and a confusion of inter- 
rogation with torture. 

Bentham’s argument did not persuade Wigmore, whose appraisal in 
turn deserves re-examination both because it has been so influential and 
because its underlying assumptions are not without their difficulties. In 
making this examination, it will be convenient, in accordance with Wig- 
more’s breakdown, to treat separately the impact of the privilege on: (1) 
the position of the defendant in a criminal trial; (2) the rights of persons 
under suspicion in preliminary investigatory proceedings and preliminary 
hearings; (3) the position of witnesses in all proceedings. 


THE PRIVILEGE AND THE DEFENDANT IN A CRIMINAL CASE 


In justifying the defendant’s immunity from compulsory incrimination 
at the trial stage, Wigmore implied that it was designed to protect the 
innocent.'S His principal emphasis, however, was on the stimulus which 


335 U.S. 1 (1948). 

"3 These provisions of the Act, H.R. 9490 (Pub. L. No. 831, Sept. 23, 1950) are discussed 
in greater detail page 719 et seq. infra. 

™4 5 Bentham, Rationale of Judicial Evidence, 207 et seq. (1827). 

*5 8 Wigmore, Evidence § 2251 (3d ed., 1940) at 308. 
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the privilege gives to effective and civilized detection practices by the 
police. He found that 


The real objection is that any system of administration which permits the prosecution 
to trust habitually to compulsory self-disclosure as a source of proof must itself suffer morally 
thereby. The inclination develops to rely mainly upon such evidence, and to be satisfied 
with an incomplete investigation of the other sources. The exercise of the power to 
extract answers begets a forgetfulness of the just limitations of that power. The simple 
and peaceful process of questioning breeds a readiness to resort to bullying and to 
physical force and torture. If there is a right to an answer, there soon seems to be a right 
to the expected answer,—that is, to a confession of guilt. Thus the legitimate use grows 
into the unjust abuse; ultimately, the innocent are jeopardized by the encroachments 
of a bad system. Such seems to have been the course of experience in those legal systems 
where the privilege was not recognized.” 


The implication that the privilege protects the innocent at the trial 
stage must be drastically qualified. It is unlikely that it will be invoked by 
an innocent defendant’? except where he fears prejudicial impeach- 
ment or where he is trying to achieve ends which the law does not recog- 
nize as legitimate."* The claim of the privilege is humiliating’? because the 
community generally considers it a confession. The claim is, moreover, 
dangerous. Statutes abolishing the defendant’s common-law disability 
generate pressure on the defendant to exercise his option to testify.?° This 
pressure results from the widespread belief that the jury, even where it is 
cautioned to disregard the defendant’s silence, will consider it evidence of 
his guilt.” Accordingly, it seems highly unlikely that an innocent defend- 

6 Thid., at 309. 

*7 Although dogmatism on this point is not warranted, well-placed observers, such as 
Judge (formerly Prosecutor) Knox have expressed this judgment. Consult Knox, Self In- 
crimination, 74 U. of Pa. L. Rev. 139, 148-50 (1924); Frankfurter, J., concurring in Adamson 
v. California, 332 U.S. 46, 60 (1947); and the extreme position taken in Carman, A Plea for 
the Withdrawal of Constitutional Privilege from the Criminal, 22 Minn. L. Rev. 200, 204 
(1938). 

*8 The defendant may be silent, not because he is guilty, but to shield another. See, e.g., 
Rogers v. United States, 71 S. Ct. 438 (1951). But since the privilege in other contexts is con- 
sidered personal, it is doubtful that this consideration should be given much weight. The silent 
defendant may also wish to avoid embarrassing disclosures. He may, moreover, be afraid of 
reprisal by organized criminal elements. Witnesses who are not defendants are not privileged 
to be silent for these reasons, and it is difficult to see any superior merit to the defendant’s 
claim based on these considerations. 


*9 Except, perhaps, among groups where prestige depends on nonco-operation with law 
enforcement authorities. 

° It was for this reason that the constitutionality and desirability of the statutes destroy- 
ing the defendant’s incompetency was challenged. Consult Maury, Validity of Statutes Author- 
izing the Accused to Testify, 4 Va. L.J. 712 (1880). The enabling statutes are collected in 2 
Wigmore, Evidence § 488 (3d ed., 1940). 

* Consult Stephen, Criminal Law of England 196, 202 (1863); Raffel v. United States, 
271 U.S. 494, 499 (1926); Bruce, The Right to Comment on the Failure of the Defendant to 
Testify, 31 Mich. L. Rev. 226, 230 (1932); cf. Borchard, Cénvicting the Innocent 209, 232 
(1932). 
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ant, properly advised, will exercise the privilege in order to avoid preju- 
dice from his unprepossessing appearance, from his nervousness, his halting 
speech or from his inability to cope with a clever or unscrupulous cross-ex- 
aminer.” The dangers of such prejudice are generally more remote than the 
almost certain risk of an adverse inference from the defendant’s silence.?4 
In several jurisdictions, this inference is not left to chance. Constitutional 
or statutory provisions sanction comment on the defendant’s silence.‘ 

In some situations the dangers to an innocent defendant who waives 
the privilege may outweigh the dangers in his keeping silent. The defend- 
ant in his capacity as a witness has generally not been protected against 
the usual impeachment devices even though they operate to create great 
risks of unfair prejudice, when employed against him. It is a commonplace 
that a defendant impeached by proof of prior conviction, of bad reputation 
for veracity, or of unsavory associations,** may be convicted because he 
is a “bad man” or because the evidence indicates a disposition on his part 
to commit the crime charged.” , 

Although the exercise of the privilege permits the defendant to avoid 
the dangers of such impeachment, it subjects him to the danger of an 
adverse inference from his silence. The privilege thus furnishes inade- 
quate protection against prejudice even to those who claim it. It obvi- 
ously furnishes no protection to defendants who prefer the risk of preju- 
dicial impeachment to the dangers of silence. 

Wigmore’s principal argument for the privilege at the trial stage, the 

* But see Wilson v. United States, 149 U.S. 60, 66 (1893). 


*3 But cf. Ruloff v. People, 45 N.Y. 213, 222 (1871): “Discreet counsel will hesitate before 
advising a client charged with high crimes to be a witness.” 

24 In State v. Baker, 115 Vt. 94, 53 A. 2d 53 (1947) the Vermont Supreme Court sustained a 
statute authorizing the prosecution to comment upon, and the jury to make inferences from, the 
defendant’s failure to testify. This is the first time that such an enactment has been held to 
be compatible with a constitutional guaranty of the privilege. For a discussion of the Baker 
case and the problems raised by the comment statutes, see Comment on Defendant’s Failure 
To Take the Stand, 57 Yale L.J. 145 (1947). 

*s Impeachment by cross examination of the defendant is forbidden or rigorously limited 
in some jurisdictions. 8 Wigmore, Evidence § 2276 (3d ed., 1940). 

26 Consult Borchard, Convicting the Innocent xv—xvi (1932). The Supreme Court cavalierly 
brushed this danger aside in upholding a state statute which sanctioned comment on the 
silence of a defendant who could be impeached by proof of prior conviction if he took the stand. 
See Adamson v. California, 332 U.S. 46, 57 (1947) and Frankfurter, J., concurring, at 61. 

It is true, of course, that a defendant impeached by proof of prior conviction, etc., is en- 
titled to an instruction limiting the use of the evidence to the issue of credibility. But it is 
generally recognized that such an instruction is inadequate to protect the defendant against 
unfair prejudice. The defendant’s danger is particularly acute when the prior conviction in- 
volves the same trait involved in the offense charged. Consult Ladd, Credibility Tests—Current 
Trends, 89 U. of Pa. L. Rev. 166, 184 et seq. (1940). See also Evidence of Defendant’s Char- 
acter in Pennsylvania Criminal Cases, 96 U. of Pa. L. Rev. 853 (1948); Stone, Cross Examina- 
tion by the Prosecution at Common Law and Under the Criminal Evidence Act, 1898, +51 
L.Q. Rev. 443 (1935); 1 Wigmore, Evidence § 194 a-b (3d ed., 1940). 
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“lazy prosecutor” argument, slights some important considerations, such 
as the necessity for a showing of probable cause before the trial is initiated; 
the reluctance of prosecutors, intent on their record of convictions, to rely 
on the possibility that the defendant will convict himself; the fact that 
effective interrogation presupposes careful investigation; and the fact 
that the most careful investigation may be ineffective without interroga- 
tion of the suspect. Moreover, it plays down the protection provided for 
the defendant by the court and counsel. Indeed, Wigmore seems strangely 
to ignore his own warning against confusing a public judicial inquiry with 
a torture chamber.” If carried to the limits of its logic, his argument 
would expand the privilege to give the defendant immunity against being 
required to engage in non-assertive conduct, such as fitting on a blouse, 
or exposing a scar, or submitting to chemical tests, to aid in identification. 
This expansion of the privilege the courts have generally rejected. 

If Wigmore’s arguments for the privilege at the trial stage are rejected, 
the principal justification for continuing to recognize it there would ap- 
pear to be the practical difficulties inherent in any requirement that the 
defendant testify.*° Such a requirement would involve great dangers of 
perjury or recalcitrance. It is true that there is the danger of perjury 
when the defendant elects to take the stand. But the defendant’s right to 
testify, even though it may appear to involve the right to lie, is a neces- 
sary element of an effective defense. Moreover, the danger of perjury 
would be increased if an unwilling defendant were required to testify.* 
Where recalcitrance rather than perjury resulted, the remedy of contempt 
would be awkward to enforce during the trial without jeopardizing an 
orderly trial. The efficacy of its application after the trial as a deterrent 
to future recalcitrance seems doubtful in a situation where the law of self- 
preservation commands perjury or disobedience. 

Under this view, the privilege at the trial stage is today not the bul- 
wark of the innocent, not the barrier against torture, and not the spur of 
the police. It is a reflection of the law’s unwillingness to command the 
impossible, of its respect for the law of self-preservation invoked by 
Lilburn.* It is also perhaps a reflection of a humane attitude which saves 

28 § Wigmore, Evidence § 2251, at 308 (3d ed., 1940). 

29 Ibid., at § 2265; Inbau, Self-Incrimination (1950). 

3° Consult Wigmore, Ex-Secretary Hughes on the Privilege against Self-Incrimination, 16 J. 
Crim. L. & Criminology 165, 166 (1925). Even Bentham, despite his strong attack on the 
privilege, proposed only that the defendant should be subject to interrogation, with his silence 
open to normal inference, and not that he should be compelled to answer. 5 Bentham, 
Rationale of Judicial Evidence 209 (1827). 

3% Cf. Stephen, Criminal Law of England 202 (1863). 


% Trial of Lilburn and Wharton, 3 How. St. Tr. 1315, 1332/(1637): “This oath is against 
the very law of nature; for nature is always a preserver of itself, not a destroyer: But if a man 
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even the guilty from a harsh choice among perjury, recalcitrance, or con- 
fession. This attitude may be a result of the tradition which the recogni- 
tion of the privilege has created. It may also spring from an awareness 
that all of us are potential criminals. As a result, we are uneasy about the 
punishment of actual criminals, and we find appealing a rule, and a sym- 
bol, of almost excessive protection to those charged or suspected of crime. 


PRELIMINARY HEARINGS AND INVESTIGATIONS 


During preliminary investigations or hearings directed at determining 
who should be charged, all of the arguments for the privilege which ap- 
ply to the defendant at the trial stage are applicable. There are, at this 
stage, additional reasons for granting immunity against compulsion to 
answer incriminating questions. In some of the preliminary proceedings, 
such as general grand jury inquiries, the investigation is secret and roving; 
the witness is not represented by counsel; there is no judge present to pro- 
tect the witness against unfairness. In preliminary hearings before magis- 
trates, the proceedings are summary and the suspect is often unrepre- 
sented. Moreover, at the preliminary stage, Wigmore’s argument that the 
privilege is a spur to effective police work is more persuasive. There is a 
solid basis for his fear that groundless arrests and other police abuses 
would grow if the police could, without formal charge, bring persons be- 
fore investigatory or hearing tribunals authorized to compel answers to 
incriminating questions.*4 

A troublesome problem during the preliminary stage has centered on a 
suspect’s right to be free, not merely from compulsion to answer, but 
from any interrogation at all. In some jurisdictions, interrogation of the 
actual suspect under oath in a formal inquiry, whether or not he has been 
arrested or charged, and whether or not the inquiry is formally directed 
against him, has been held to be repugnant to the privilege even though 
the suspect has been fully warned of his right not to answer.*4 The poten- 


takes this wicked oath, he destroys and undoes himself, as daily experience doth witness.” 
See also Bram v. United States, 168 U.S. 532, 546 (1897) and quotations from More and Coke in 
Maguire, Attack of the Common Lawyers on the Oath Ex Officio as Administered in the 
Ecclesiastical Courts in England, in Essays in History and Political Theory in Honor of Charles 
Howard MclIlwain, 210-11, 222 (1936). 

33 8 Wigmore, Evidence § 308 (3d ed., 1940); see also Kauper, Judicial Examination of the 
Accused—A Remedy for the Third Degree, 30 Mich. L. Rev. 1224, 1233, 1244 (1932). 

34 See State ex rel. Poach v. Sly, 63 S.D. 162, 165-69, 257 N.W. 113, 115-17 (1934); State v. 
Rixon, 180 Minn. 573, 231 N.W. 217 (1930) noted 15 Minn. L. Rev. 344 (1931); People 
v. Seamen, 174 N.Y. Misc. 792, 793-95, 21 N.Y.S. 2d 917, 919-20 (Super. Ct., 1940) and 
conflicting New York cases summarized in People v. Ferola, 215 N.Y. 285, 300-304, 109 N.E. 
500, 505-7 (1915); People v. Gilette, 126 App. Div. 665, 111 N.Y.S. 133 (1st Dep’t, 1908). 
(Although the Gilette case is usually cited for the view that the privilege bans the interrogation 
of the suspect, a majority of the court did not accept this view as a basis for decision.) But cf. 
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tial defendant is given the same immunity against interrogation as the 
actual defendant if an investigation even though ostensibly general is in 
fact found to be directed at him. 

Although this position has an appealing simplicity, there are historical 
and practical reasons for rejecting it. The early development of the privi- 
lege out of resistance to the oath ex officio in preliminary investigations 
appears to support this ban against interrogation. But this apparent sup- 
port disappears in the light of a closer scrutiny of the purposes behind that 
resistance. Opposition to the oath was merely a means to other ends—the 
restriction of the jurisdiction of the ecclesiastical courts and protection 
against the compulsion to answer which followed the oath.** Thus in the 
American colonies the oath was considered a species of torture.** This 
makes sense only if the oath presupposed a requirement to answer. And 
the usual constitutional phrasing of the privilege suggests that it was to 
protect against compulsion to answer and not interrogation, as such. In 
any event, the history of the preliminary investigation both in England 
and in America is inconsistent with the view that the privilege protects 
the suspect against preliminary interrogation. Preliminary investigation 
of persons under arrest took place in England until the middle of the 
nineteenth century, and in the colonies and in the states until that time 
or somewhat earlier.*” 

This background supports Wigmore’s description of the privilege as 
“an option of refusal, not a prohibition of inquiry.”** The defendant’s 
immunity from interrogation at the trial stage is not inconsistent with 
this view. It is explainable, not on constitutional grounds, but as a result 


Schiffman v. Bleakley, 46 N.Y.S. 2d 353 (S. Ct., 1943) (permitting interrogation of the suspect 
in an administrative investigation). Many cases reject the view that the suspect may not be 
interrogated in a general investigation. See, e.g., People v. Krug, 10 Cal. App. 2d 172, 51 P. 
ad 445 (1935); State v. Coleman, 137 Fla. 80, 187 So. 793 (1939). 

The interplay of the privilege and doctrines dealing with the voluntariness of statements 
made during legal proceedings makes a number of factors relevant to the legality of such in- 
terrogation—whether the suspect-witness was (1) under arrest; (2) under oath; (3) under a 
formal charge; (4) was warned of the privilege; and (5) whether he volunteered to testify. The 
significance of these factors singly and in combination on the admissibility of such statements 
and the relation of statutory provisions and constitutional interpretations are examined in 
3 Wigmore, Evidence §§ 842-52 (3d ed., 1940). See also Use in subsequent prosecution of 
self-incriminating testimony given without invoking privilege, 5 A.L.R. 2d 1404 (1949). 

35s Consult Morgan, op. cit. supra note 1, at 1 et seq.; Lowell, The Judicial Use of Torture, 
11 Harv. L. Rev. 290, 294 et seq. (1897). 


* Consult Pittman, The Constitutional and Colonial History of the Privilege Against Self- 
Incrimination in America, zi Va. L. Rev. 763, 779, 783 (1935). 


37 Consult Kauper, Judicial Examination of the Accused—A Remedy for the Third Degree, 
30 Mich. L. Rev. 1224, 1234-36 (1932). 

3* 8 Wigmore, Evidence § 2268 (3d ed., 1940); see also Stephen, Criminal Law of England, 
191, 199 (1863). 
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of the defendant’s common-law disability and the enabling statutes which 
made him competent but not compellable as a witness.*? 

The implication of a tangled and obscure history will, of course, be less 
influential than judgments regarding the consequences of competing doc- 
trines. It is to such considerations which we turn. To support the sus- 
pect’s immunity from interrogation it may be urged: (1) The suspect’s 
failure to answer counts as evidence against him. This is inconsistent with 
the policy of the privilege against self-incrimination, with the require- 
ment that the state show probable cause, and with the desire to stimu- 
late independent police investigation. (2) In general investigations, such 
as those originated by grand juries, the suspect may exercise his privilege 
not to answer without knowing he is an active suspect or that evidence 
already produced approaches probable cause. He may, therefore, be 
ensnared into claiming his privilege without being able to assess the prac- 
tical need for disclosure or the prejudice which may result from his 
claim.“ (3) Even though the suspect is advised of his privilege, hé may 
waive it and may be subjected to unfair interrogation. 

There is no entirely satisfactory answer to the first argument. The 
danger of silence in the face of accusation can never be entirely avoided 
because of the probative weight of the silence. This danger is not avoided 
in some situations even though the suspect is free from interrogation. Thus 
it is questionable that the suspect’s claim of privilege in the face of inter- 
rogation is more prejudicial than his failure to make a statement at a pre- 
liminary hearing. The dangers of prejudice might, of course, be greater 
where a grand jury rather than a judicial officer is involved. But those 
dangers might be reduced by clear instructions against drawing adverse 
inferences from the claim of privilege. Such instructions, in a situation 
where there has been no charge, might be more effective than the corre- 
sponding instruction given at the trial stage. 

With reference to the second argument, the possibility that a witness 
called in a general inquiry will be ignorant of his possible involvement 
seems remote.” But provision could be made for the unusual case by in- 
structing all witnesses as to the general scope of the inquiry and the possi- 
bility that witnesses may be indicted. 

With reference to the fear of unfair interrogation several considerations 
are pertinent: Where interrogation takes place in an open inquiry, for 

39 See State v. Baker, 115 Vt. 94, 98, 53 A. 2d 53, §6 (1947); Comment on Defendant’s 
Failure To Take the Stand, 57 Yale L.J. 145, 150 (1947). 


4° See United States v. Edgerton, 80 Fed. 374, 375 (D.C. Mont., 1897); cf. United States v. 
Kimball, 117 Fed. 156, 162, 169 (C.C.N.Y., 1902). 
# Authorities cited note 40 supra. 
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example, before a magistrate or a judicial officer, the suspect, if he waives 
his privilege, will be protected both by the court and counsel, if he is 
present. In grand jury proceedings, despite their secrecy, the presence 
of the jury should also afford some protection against unfair tactics. In 
any event, the danger of unfairness to the suspect is considerably less in 
such proceedings than in police interrogation which is not barred by the 
privilege.” 

The practical difficulties created by the rule prohibiting interrogation 
of suspects seem to outweigh the difficulties it avoids. The application of 
the rule after interrogation involves the elusive question of the degree of 
suspicion attaching to a particular witness when he was called, a question 
peculiarly susceptible to the distortion of judicial hindsight. The applica- 
tion of the rule by the investigating tribunal obviously reduces its effec- 
tiveness.*? The prohibition may also bar interrogation which would ex- 
culpate the witness“ or others, thereby protecting them against the stig- 
ma, expense and inconvenience resulting from an indictment. 

When there is a specific inquiry into the probable guilt of a particular 
suspect, the ban against judicial interrogation creates an unfortunate set 
of alternatives: Either all interrogation is banned despite the persuasive 
insistence of enforcement officers that it is indispensable,* or police in- 
terrogation, with all its dangers, is permitted. One would expect that the 
states which have barred judicial examination as repugnant to the privi- 
lege would, a fortiori, bar police interrogation. But they have not found 
the privilege a barrier against such interrogation.” The net result is a 
queer set of doctrines, which bar interrogation in an orderly inquiry 
but permit it where the danger of physical abuse and unfair pres- 
sure is greater. It is in part this anomaly which has inspired recurring 
proposals for examination of the suspect before, or by, a magistrate, in 
lieu of unsupervised police interrogation.‘ 

Such a proposal was renewed by Professor Waite in connection with 

# See notes 46 and 53 infra. 

43 See United States v. Kimball, 117 Fed. 156 (C.C.N.Y., 1902). 

44 The suspect is, however, often given an opportunity to clear himself if he signs an im- 
munity waiver. 

4s Consult Inbau, The Confession Dilemma in the United States Supreme Court, 43 III. 
L. Rev. 442, 448 et seq. (1948); 3 Wigmore, Evidence § 851 (3d ed., 1940) at 320. 

# See, e.g., People v. Malinski, 292 N.Y. 360, 55 N.E. 2d 353 (1944), with which compare 
cases cited note 34 supra and 3 Wigmore, Evidence § 851 (3d ed., 1940). Indeed, there has been 
controversy as to whether a coerced confession is barred by the privilege—a controversy 
rendered largely academic by the development of confession doctrines. Consult Morgan, op. cit. 
supra note 1, at 27-30. 

47 See references in Federal Rules of Crimina Procedure (Prelim. Draft) 250 (1943). 
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the drafting of the Federal Rules of Criminal Procedure.** Although 
there are well-founded doubts about the practical effectiveness of such 
proposals in the absence of drastic changes in the personnel of hearing 


commissioners,‘ it seems unfortunate that the proposal was rejected, in 
part because of fear of its unconstitutionality.°° 

There is language by the Supreme Court which warrants this fear.™ 
Nevertheless, it is doubtful that this language would be followed. It runs 
counter to the use of the preliminary examination long after the privilege 
arose, a practice which the Court itself appeared to sanction in one case.” 
Moreover, the Court has never accepted the contention that police in- 
terrogation of a suspect, even during the period of unlawful detention, is 
repugnant to the privilege’*—although there is language in Upshaw ». 
United Statess4 which may be read as reserving that question. Police in- 
terrogation is fraught with much more danger to the suspect than is an 


48 Tbid., at 249. The text of the proposed rule follows: “At the time of holding a preliminary 
hearing the commissioner may interrogate the accused person concerning his possible connec- 
tion with the alleged crime, his whereabouts at the time, or other matters that may terfd to 
show his guilt or innocence; provided, however, that the commissioner shall not so question 
an accused person until he has first informed him of his right to the advice of counsel, that he 
is under no obligation to answer any question, that any answer he chooses to give may possibly 
be used as evidence against him, and that his refusal to answer cannot be used in evidence 
against him.” 

49 Tbid., at 253. 5° Thid. 

5S See Brown v. Walker, 161 U.S. 591, 596-97 (1896). 


% Wilson v. United States, 162 U.S. 613 (1896). (Defendant while under arrest but not 
under oath was examined by a federal hearing commissioner without warning as to his privi- 
lege or right to counsel. The admissibility of defendant’s answers for impeachment purposes 
was sustained by the Supreme Court. The opinion referred to the fact that the defendant was 
not under oath, to his failure to testify that he did not know of his privilege, and to the exculpa- 
tory character of his statements before the commissioner. Compare on this last point Bram v. 
United States, 168 U.S. 532, 541-42 (1897) holding that a statement even though exculpatory 
when made is not admissible if coerced.) 

In the Wilson case, the Court found that the statement was “voluntary” under confession 
doctrines. It did not explicitly deal with the problem of privilege but did cite cases discussing it. 

See also United States v. Graff, 14 Blatch. 381, 387 (C.C.N.Y., 1878) and the following 
cases indicating that the actual suspect may be interrogated before a federal grand jury: 
Mulloney v. United States, 79 F. 2d 566 (C.A. 1st, 1935); O’Connel v. United States, 40 F. 
ad 201 (C.A. 2d, 1930); United States v. Price, 163 Fed. 904 (C.C.N.Y., 1908); cf. United 
States v. Miller, 80 F. Supp. 979, 982 (E.D. Pa., 1948). The grand jury cases which involve 
ostensibly general investigations might be distinguished from hearings before a commissioner 
on the ground that at that stage criminal proceedings have not yet been instituted against 
the suspect-witness. See United States v. Kimball, 117 Fed. 156, 162 (C.C.N.Y., 1902); Post 


v. United States, 161 U.S. 583, 587 (1896). But cf. Counselman v. Hitchcock, 142 U.S. 547, 
562 (1892). 


53 See United States v. Mitchell, 322 U.S. 65 (1944); McNabb v. United States, 318 U.S. 
332, 340 et seq. (1943). 


54335 U.S. 410, 414 n. 2 (1948); see also concurring opinion of Douglas, J., in Watts v. 
Indiana, 338 U.S. 49, 57 (1949): “We should . . . stand ready to outlaw .. . any confession 
obtained . . . during the period of the unlawful detention.” 
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orderly interrogation before a magistrate. It is unlikely that the Court, 
which has not held police interrogation unconstitutional, would invalidate 
judicial examination of the suspect. Finally, the development in the na- 
tional system of the rule of McNabb v. United States (which renders in- 
admissible statements of a suspect elicited during his illegal detention) 
highlights the need for providing an opportunity for interrogation under 
circumstances which protect against the dangers of police abuse.* There 
is implicit in Professor Waite’s proposal the possibility of meeting that 
need, and, although prophecy is dangerous, it is doubtful that the Su- 
preme Court would have found the privilege a barrier against the fruitful 
experimentation which such a rule might have stimulated. 


Tuirp Party WITNESSES 


Wigmore argued that the privilege should be accorded to third party 
witnesses in order to encourage their attendance at legal proceedings.‘’ 
It should be observed that this argument emphasizes not the individual’s 
interest in privacy but the state’s interest in disclosure. The protection 
of the state’s interest scarcely justifies what appears to be a judicially- 
imposed constitutional restriction on investigatory power. This argu- 
ment would, moreover, tend to support the application of the privilege to 
a third party only if there were grounds for believing that the privilege 
produced more information from such witnesses than it suppressed. This 


$5 318 U.S. 332 (1943). 

S6 It is true that under English practice, which is held up as a model of fairness and effec- 
tiveness, neither the police nor magistrates are permitted to interrogate the suspect after 
arrest. Consult Kauper, op. cit. supra note 37, at 1233; St. Johnston, The Legal Limitation of 
the Interrogation of Suspects and Prisoners in England and Wales 89 (1948), 39 J. Crim. L. & 
Criminology 89 (1948). But the great differences between the problems of criminal enforce- 
ment in England and the United States suggest caution in importing the English rules. Should 
the policeman, like the Bobby, patrol his beat without a gun? Moreover, there is always the 
danger of error in assuming compliance by the police with paper rules prohibiting the use of 
common-sense expedients. Thus informal communication from a well-placed British observer 
indicates that the Judge’s Rules against interrogation after arrest are frequently violated by 
the police. 

87 8 Wigmore, Evidence § 2251, at 307 (3d ed., 1940). 

5* The extension of the privilege to witnesses who are not suspects or defendants in criminal 
proceedings is not required by the usual constitutional phrasing of the privilege. It is doubtful 
that constitutional provisions were designed to incorporate a witness’ common-law privilege 
against self-incrimination. Marshall, C. J., in In re Willie, 25 Fed. Cas. 38, 39 (C.A. Va., 1807) 
refers to the witness’ privilege as “‘a settled maxim of the law” but makes no reference to the 
Constitution. See also In re Strouse (Fed. case No. 13,548) 23 Fed. Cas. 261 (1861); Applica- 
bility of Privilege against Self-Incrimination to Legislative Investigations, 49 Col. L. Rev. 87, 
90-94 (1949). In later decisions, the common-law protection has been read into constitutional 
provisions. Ibid., 89-90. There is, of course, the possibility of proceedings with spurious sus- 
pects or parties, which would be trumped up to circumvent the actual suspect’s or defendant’s 
privilege by calling him as a witness. But this possibility appears to be fanciful. 8 Wigmore, 
Evidence § 2251 (3d ed., 1940), at 307. 
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assumption is open to question. The prospect of claiming the privilege is, 
as we have seen, not attractive. To the community, it is admission of 
criminality. To the police, it may be an invitation to investigate the 
claimant or to investigate him more thoroughly. Moreover, in borderline 
cases, the prospective witness must reckon with the possibility that the 
claim of privilege will be denied by the tribunal. Finally, the privilege 
is in many jurisdictions denied to witnesses who urge they will be in- 
criminated under the laws of another jurisdiction, federal or state.®° As 
the Kefauver investigation has so clearly indicated, this limitation is 
growing in importance with the expansion of federal power, the over- 
lapping of state and federal jurisdiction, and the increasing co-operation 
between the federal and state governments. Given these considerations, 
it is doubtful that a witness with a genuine option not to appear would be 
induced to appear by the existence of the privilege. Even where this in- 
ducement operates, it seems unlikely that it produces as much testimony 
as it suppresses by virtue of the claim of privilege by third party witnesses 
who cannot or do not avoid the witness box. Such witnesses will often in- 
voke the claim to protect others rather than themselves. Although it is 
settled that A may not invoke the privilege to protect B, it is difficult to 
enforce this restriction whenever there are close relations between A and 


B. Accordingly, the third-party argument may well be inconsistent with 
its basic postulate—the desirability of increasing the amount of informa- 
tion supplied to the tribunal. In this context also, the fear of perjury or 
recalcitrance by the witness confronted with an incriminating question 
would appear to be the reason behind the privilege. 


PRE-EXISTING DOCUMENTS 
Both in England and in the United States, courts have held for a long 


time that the privilege operates to protect against the compulsory pro- 
duction of pre-existing writings.” It is arguable, however, that the tech- 


59 There is uncertainty as to when a putative disclosure is sufficiently connected with a 
crime to be privileged. See Mason v. United States, 244 U.S. 362 (1917), with which compare 
Ballman v. Fagin, 200 U.S. 186 (1906) and United States v. Weisman, r11 F. 2d 261 (C.A. 
2d, 1940); see also A.L.I. Model Code of Evidence (1942), Rule 202 and Comments thereto; 
The Privilege Against Self Incrimination, 49 Yale L.J. 1059, 1067-69 (1940). 


Se Consult cases cited in note 11 supra; Privilege against self-incrimination as extending to 
danger of prosecution in other state or country, 59 A.L.R. 895 (1929); Privilege against self- 
incrimination as extending to danger of prosecution in another jurisdiction, 82 A.L.R. 1380 
(1933); Privilege against self-incrimination as applicable to testimony that one has been com- 
pelled to give in another jurisdiction, 154 A.L.R. 994 (1945). 

6: Consult 8 Wigmore, Evidence § 2264 (3d ed., 1940); Morgan, op. cit. note 1, at 34; 


Corwin, The Supreme Court’s Construction of the Self-Incrimination Clause, 29 Mich. L. 
Rev. 1, 13 et seq. (1930). 
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nical criterion for the application of the privilege does not apply to docu- 
mentary evidence. Wigmore tells us that 

[t}he kernel of the privilege . . . is testimonial compulsion. . . . The privilege protects a 
person from any disclosure sought by legal process against him as a witness. . . . 

For though the disclosure thus sought be not oral in form, and though the docu- 
ments or chattels be already in existence and not desired to be first written and created 
by a testimonial act or utterance of the person in response to the process, still no line 
can be drawn short of any process which treats him as a witness; because in virtue of it 
he would at any time be liable to make oath to the authenticity or origin of the articles 
produced. 

But it does not necessarily follow that the obligation to produce docu- 
ments would involve the obligation to authenticate them under oath. It is 
true that, as the corporate cases suggest, once a requirement to produce 
is enforced, the “auxiliary” requirement to authenticate may follow.* 
But this result is attributable, not to any requirement of logic, but prob- 
ably to a skepticism about the wisdom of the privilege in general, and in 
particular as it applies to documents. It is also true that once an incrimi- 
nating document is introduced there is increased pressure on the defend- 
ant to take the stand and exculpate himself. But this pressure exists when 
the accused is forced to expose an incriminating identification mark, or 
whenever the prosecution introduces any persuasive evidence. 

More important than refinements concerning what constitutes “action 
qua witness’’ is the fact that the arguments for the privilege as applied 
to testimonial evidence are more attentuated when documents are in- 
volved. The most appealing argument, the protection of the nervous 
defendant from the terror of the witness box, is not even applicable. Since 
“the document speaks for itself,’ there is no need for the defendant to 
take the stand. The prosecution could be required to authenticate the 
documents without calling on the defendant. 

There is in connection with documents an analogue of Wigmore’s 
principal argument for the privilege which remains to be mentioned: 
If the privilege were withdrawn from documents, the “lazy prosecutor’’ 
might rely on a battery of vague subpoenas rather than on solid detection 
work. Prosecutors would be corrupted and privacy destroyed. These un- 
desirable consequences, which seem more fanciful than real, may be 
avoided by the proper application of the Fourth Amendment’s prohibi- 
tion of unreasonable searches and seizures. It is‘that amendment rather 


628 Wigmore, Evidence § 2264 (3d ed., 1940) at 363-64. But cf. 6 ibid., § 1844, at 565: 
*‘A person summoned by subpoena duces tecum does not by merely attending and producing 
the document become the summoner’s witness. He has himself furnished no testimony; the 
document is not receivable in evidence unless proved by someone; it is the person proving it, 
and not the person bringing it, who furnishes testimony.” 

63 See page 702 infra. 
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than the self-incrimination clause which has properly been said to be of 
pivotal significance in the protection of privacy.®* Indeed, there is an ele- 
ment of paradox in a protection of privacy which operates only if the 
citizen can demonstrate a possible connection between his papers and 
crime. Finally, in important cases of law enforcement, where the privilege 
has not been applied to documents, viz., corporate records and required 
records, there is no evidence that the legitimate claims of privacy are 
afforded inadequate protection by the Fourth Amendment—properly 
construed. 

The application of the privilege to documents may reflect the same 
unwillingness to command the impossible, which is the most intelligible 
basis for the application of the privilege to testimonial evidence in all 
situations, except perhaps the preliminary investigation. A party directed 
to produce an incriminating document would be tempted to destroy, 
. conceal, or withhold it rather than to incriminate himself. Although wilful 
destruction might be punishable as contempt of court or as a violation of 
statutory provisions, proof would be difficult and defense against a charge 
of obstruction would invite perjury. In this connection, it may be sig- 
nificant that the principal exceptions to the rule that documents are 
privileged involve documents such as corporate records which cannot 
easily be destroyed or concealed. 


CORPORATE DOCUMENTS 


The rule that incriminating documents are covered by the privilege 
has, as we have seen, been limited by significant exceptions. In the cor- 
porate field, it is now settled that a corporation is not protected by the 
privilege against self-incrimination.®* Accordingly, a corporate officer may 
not withhold testimony or documents on the ground that his corporation 
would be incriminated.” Nor may a corporate officer withhold books on 
the ground that he would be incriminated thereby.” Even after the disso- 
lution of a corporation and the transfer of its books, the transferee may 
not invoke the privilege as to the (formerly) corporate records.® The de- 

64 See, e.g., Justice Frankfurter dissenting in Harris v. United States, 331 U.S. 145, 157, 
161 (1947). 

6s See Wilson v. United States, 221 U.S. 361, 382 (1911); Essgee Co. v. United States, 262 
U.S. 151 (1923); for a review of the authorities, see Oklahoma Press Pub. Co. v. Walling, 327 
U.S. 186, 196, 204-5 (1946). This result involved a departure from established common-law 
doctrines. Consult Grant, Constitutional Basis of the Rule Forbidding the Use of Illegally 
Seized Evidence, 15 So. Cal. L. Rev. 60, 65-67 (1941). 

* Authorities cited note 65 supra. 

67 Tbid.; consult Admissibility of corporate books and records against officers or stock- 
holders in criminal prosecutions against them, 154 A.L.R. 279 (1945). 

68 Wheeler v. United States, 226 U.S. 478 (1913); Grant v. United States, 227 U.S. 74,.79-80 
(1913). 
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cisive factor is the fact that the records were corporate records when 
made.” A corporate officer may, however, refuse to give oral testimony 
concerning corporate matters if he would personally be incriminated 
thereby” with this exception: A corporate officer who has been required 
to produce corporate documents which incriminate him may also be re- 
quired to authenticate them.” 

The argument for withholding the privilege from corporations empha- 
sized that the corporation was created by the state of incorporation for 
the benefit of the public, that the state’s reservation of visitatorial power 
was inconsistent with the recognition of the privilege, that the national 
government in the sphere of national regulation should have the power of 
the state, and that since illegality could be determined only by examina- 
tion of the papers, the withdrawal of the privilege from corporations 
was indispensable to effective regulation. But the doctrinal arguments 
begged the essential question—the extent to which the visitatorial power 
was subject to the constitutional provisions against self-incrimination. 

This difficulty is sharpened by the English cases on self-incrimination 
and the American cases on search and seizure. The English cases, al- 
though recognizing the visitatorial power, have accorded the privilege 
against self-incrimination to corporations;” the American cases have gen- 
erally accorded them the privilege against unreasonable searches and 
seizures’? even though the “‘logic’’ of the self-incrimination cases would 
have been equally applicable to search and seizure cases.’4 

The denial of the privilege to the corporation as such would have in- 
volved only a minor victory for law enforcement if a corporate officer had 
been permitted to withhold corporate books on the ground that they 
would incriminate him. Effective enforcement of criminal statutes appli- 
cable to corporations presupposes the personal criminal accountability of 

Ibid. 


7 See Shapiro v. United States, 335 U.S. 1, 27 (1948); Wilson v. United States, 221 U.S. 
361, 385 (1911). 

™ United States v. Austin-Bagley Corporation, 31 F. 2d 229, 253-54 (C.A. 2d, 1929) 
cert. denied, 279 U.S. 863 (1929); Pulford v. United States, 155 F. 2d 944, 947 (C.A. 6th, 
1946). 

7 See dissenting opinion of Mr. Justice McKenna in Wilson v. United States, 221 U.S. 361, 
386 ff. (1911); Triplex Safety Glass Co., [1939] 2 K.B. 395. 


73 Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920); see also Lagow v. United 
States, 159 F. 2d 245 (C.A. 2d, 1946). In United States v. Morton Salt Co., 338 U.S. 632, 651 
(1950) the Court, by a cautionary phrase, implied there were doubts about this proposition. 


™ Cf. Wibmer v. State, 182 Wis. 303, 304, 195 N.W. 936, 936 (1923). (Statute authorizing a 
search without a warrant of any premise licensed to sell intoxicating liquor is constitutional. 
“The acceptance of the license is necessarily an acceptance of the accompanying statutory 
conditions, or as to the premises is an implied waiver of the seatch-and-seizure provision of the 
Constitution.”’) 
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the natural persons responsible for corporate criminality. The decision in 
Wilson v. United States™® was designed to facilitate such accountability, 
by rendering corporate books completely unprivileged. Invoking waiver 
notions, the Court found that “the custodian has voluntarily assumed a 
duty which overrides his claim of privilege,” that “in assuming their 
custody, he has accepted the incident obligation to permit inspection” ;”’ 
“the reserved power of visitation would seriously be embarrassed, if not 
wholly defeated in its effective exercise, if guilty officers could refuse in- 
spection and records of the corporation.””* In view of the importance 
sometimes attached to the ownership of documents by the claimant of 
the privilege,”® it is worth noting that the Court in the Wilson case, by 
elaborating the waiver notion, implied that the lack of ownership of docu- 
ments did not per se render a claim of privilege ineffective. 

The Court’s argument in the Wilson case did not squarely meet the 
dissenter’s contention that the imposition of the obligation to permit in- 
spection conflicted with the “spirit of the privilege,” that ‘a witness 
shall not be used in any way to his crimination.’’*° No talk about the 
corporate entity could obscure the fact that the corporate officer could be 
forced to produce a self-incriminating document. Nor could talk about the 
visitatorial power disguise the fact that the impediment to prosecution 
raised by a corporate officer’s claim to the privilege was essentially no 
different from the difficulties raised by any claim of the privilege. More- 
over, the Court’s reliance on the waiver notion raised the usual question: 
Why not a broader waiver, a waiver of the privilege as to oral testimony 
by a corporate officer regarding corporate affairs. The custodian could 
have been found to have “voluntarily assumed [this] duty which over- 
rides his claim of privilege.”’”** 

The difficulties in the rationale of the Wilson case suggest that the 
Court in the corporate context was moved by the same considerations of 
expediency which, as we shall see, are behind the required-records doc- 
trine. The power of government had been invoked to check the excesses of 
corporate combination. Obstacles to the exercise of government power 
were to be swept aside. It is probably no accident that the first case— 
Hale v. Henkel**—which suggested the rationale for withdrawing the 

18 a1 U.S. 361 (1911). 77 Ibid., at 382. 

% Thid., at 380. 7% Ibid., at 384-85. 

79 See page 706 infra. 

8 Wilson v. United States, 221 U.S. 361, 390 (1911). 


8 Earlier comments did in fact suggest that the privilege did not protect a corporate officer 
against self-incrimination by oral testimony regarding corporate affairs. Consult Visitatorial 
Power of Congress, 30 Col. L. Rev. 103, 105 (1930). 


% 201 U.S. 43 (1906). 
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privilege from corporate books was an anti-trust case. “Corporations” 
were closely identified with the odious trust.*? Anti-trust cases are hard 
to prove even with the defendants’ books and records. This, of course, is 
true regardless of the formal legal structure of the defendants’ business 
operations. 


DocUMENTS OF UNINCORPORATED ASSOCIATIONS 


In dealing with the question of whether the doctrines developed for 
corporations would be carried over to labor unions, the Court let the 
doctrinal cat out of its transparent bag. In United States v. White,*4 the 
Court held that a union officer, whether or not a member of the union, 
could not withhold union documents regardless of whether they would 
incriminate him or the union. A majority of the Court of Appeals (3d 
Circuit) had rejected the asserted analogy between labor unions and cor- 
porations, on the ground that the union was not created by the state, and 
that its affairs were not subject to the state’s visitatorial power. Accord- 
ingly, the Court of Appeals had ruled that the custodian of union docu- 
ments, provided that he was also a union member, was entitled to with- 
hold documents which would incriminate him.* 

Mr. Justice Murphy, speaking for the Court, dismissed as unimportant 
the differences between corporations and voluntary associations. He de- 
clared that “the fact that the state charters corporations and has visita- 
torial power over them provides a convenient vehicle for justification of 
governmental investigation of corporate books and records’’®* (emphasis 
supplied). The decisive justification was “public necessity’—“the inher- 
ent and necessary power of the federal and state governments to enforce 
their laws.’’*” Reshaping history to meet the demands of necessity,** Mr. 
Justice Murphy also referred to the historic function of the privilege as 
that of “protecting only the natural individual from compulsory incrimi- 
nation through his own testimony or personal records.”*®® Earlier in the 
opinion he had also brought in title notions, stating “the papers and effects 


3 Consult Lloyd, Wealth Against Commonwealth 1-2 and passim (1894). 

84 322 U.S. 694 (1944). For a collection of earlier cases involving the documents of associa- 
tions, see Privilege against self-incrimination as available to member or office of unincorporated 
association as regards its books or papers, 152 A.L.R. 1208 (1944). 

8s United States v. White, 137 F. 2d 24 (C.A. 3d, 1943). 

% 322 U.S. 694, 700 (1944). 

87 322 U.S. 694, 700-701 (1944). The opinion also referred to the suability of a union as an 
entity under federal law. Ibid., at 705. Although this may be seized upon as a basis for dis- 
tinction in states which reject the entity theory, it is doubtful that this sybtlety will be given 
any weight. 


88 See note 68 supra. §9 322 U.S. 694, at 701 (1944). 
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which the privilege protects must be the private property of the person 
claiming the privilege or at least in his possession in a purely personal 
capacity.”°° To determine the applicability of the privilege to docu- 
ments of an organization in the hands of an officer or member incrimi- 
nated thereby, i.e., to determine whether possession was held in a “per- 
sonal capacity”: 

The test ...is whether one can fairly say under all circumstances that a particu- 
lar type of organization has a character so impersonal in the scope of its membership 
and activities that it cannot be said to embody or represent the purely private or 
personal interests of its constituents, but rather to embody their common or group 
interests only. If so, the privilege cannot be invoked on behalf of the organization or 
its representatives in their official capacity. Labor unions—national or local, incor- 
porated or unincorporated—clearly meet that test. 

This test will produce serious uncertainty. Professor Morgan has said 
that most voluntary organizations “of any importance” would meet the 
test,” i.e., their records would be unprivileged. The unresolved question 
is what are the criteria of importance: the size of the association’s opéra- 
tions, the number of its members, the proportion of their total time given 
to group activities.® 

There are more substantial difficulties with the test than its vagueness. 
It is a questionable premise that some organizations represent only purely 
private interests of their members and other organizations represent group 
interests only. All associations obviously represent both personal and 
group interests.°* This would be as true of a two-man partnership as of a 
national labor union. 

Moreover, the criterion of importance or of the impersonal character of 
the organization has no clear-cut relationship to the purpose of the privi- 
lege as defined in the White case. Whatever its larger purposes, the privi- 
lege, Mr. Justice Murphy declared, “protects the individual from any dis- 
closure in the form of oral testimony, documents, or chattels by legal 
process against him as a witness.” This purpose is frustrated even 
though Mr. Justice Murphy’s criterion is satisfied. It is true, of course, 
that this purpose may be subordinated to the community’s interest in 

% Ibid., at 699. * Ibid. 

% Morgan, The Law of Evidence 1941-45, 59 Harv. L. Rev. 481, 528 (1946). 

93 The difficulty of applying the White test is revealed by a comparison of the dictum in 


In re Subpoena Duces Tecum, 81 F. Supp. 418, 421 (N.D. Cal., 1948) with United States v. 
Wernes, 157 F. 2d 797 (C.A. 7th, 1946). 

94 “Unless we remember that whatever is said in law is said about men, even if the words 
used are about things and entities, we shall obviously never get to experience.” Radin, Law as 
Logic and Experience 135 (1940). 

98 322 U.S. 694, 699 (1944). 
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effective regulation. But even though the Constitution is sufficiently 
elastic to permit such accommodation, the criterion made decisive is a 
dubious measure of the community’s interest. Importance or size is no 
more justified as a test for the application of the Fifth Amendment than 
for the application of the Fourth, and Mr. Justice Frankfurter has told us 
that “the Fourth Amendment does not differentiate between large and 
small enterprise.” 

There is another source of uncertainty in the White opinion, which 
flows from the statement already quoted, that the “papers and effects 
which the privilege protects must be the private property of the person 
claiming the privilege, or at least in his possession in a purely personal 
capacity.’’9” 

Possession in a purely personal capacity where the possessor is not an 
agent of a large association or a corporation is an elusive concept. Does an 
agent of an individual owner, in possession of a document, have posses- 
sion “in a purely personal capacity?”’ What of a co-conspirator who has 
been lent an incriminating document by a confederate? There is nothing 
in the Court’s opinion which will answer these questions. Moreover, 
there is no apparent relationship between the character of possession and 
the policy of the privilege which will help answer them. 


DocuMENTs OWNED BY ANOTHER 


Rule 206 of the American Law Institute’s Model Code of Evidence 
would go beyond the White opinion and would deny the privilege to the 
possessor of documents owned by a third person, regardless of the char- 
acter of the possession. This rule would avoid the uncertainties surround- 
ing “possession in a purely personal capacity.’’ But it is difficult to square 
this rule with the general rule of protection or, as the Comments on Rule 
206 indicate, with the implications of earlier Supreme Court opinions.* 


% Dissenting opinion in Davis v. United States, 328 U.S. 582, 602 (1946). 
97 322 U.S. 694, 699 (1944). 


9 See Johnson v. United States, 228 U.S. 457, 458 (1913); McCarthy v. Arndstein, 266 
U.S. 34, 41 (1924); Perlman v. United States, 247 U.S. 7, 15 (1918). 

In his dissent in the Shapiro case Mr. Justice Frankfurter intimated that a possessor of a 
document could not withhold it on the ground that it was privileged. In explaining the 
Wilson case, he stated: “The Court’s holding boiled down to the proposition that ‘what’s not 
yours is not yours.’ It gives no sanction for the bold proposition that Congress can legislate 
private papers in the hands of their owner, and not in the hands of a custodian, out of the 
protection afforded by the Fifth Amendment.” 335 U.S. 1, 58 (1948). But the elaboration of 
the waiver rationale in the Wilson opinion suggests, as has already been indicated, that lack 
of ownership was not there considered decisive. See also the cases cited note 68 supra, in which 
the privilege was denied to the individual owner of documents which were corporate docu- 
ments at the time they were prepared. 
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The Comments on Rule 206 do not advance any reasons for engrafting 
this exception but merely predict that courts will treat documents not 
owned by the possessor as corporate documents. The waiver rationale 
elaborated for corporate documents scarcely applies to the situation cov- 
ered by Rule 206. Accordingly, the Comments may be read as a guess that 
courts would seize on the fact that possession is not coupled with owner- 
ship as a device for limiting a questionable rule. It is difficult to see 
anything in the policy of the privilege which should operate to make title 
notions decisive. If a subpoena involves testimonial compulsion, that com- 
pulsion exists regardless of whether the person subpoenaed has title to the 
documents called for. If the privilege is designed to protect witnesses 
from unpleasant choices, its applicability should not depend on title be- 
cause title is irrelevant to the attractiveness of the alternatives open to 
the witness subject to a subpoena. 

Rule 206 might be supported on the grounds that considerations of 
procedural convenience override the considerations underlying the-gen- 
eral rule of protection: Where possession of a document is held in defiance 
of a lawful owner who wishes the government disclosure order to be 
obeyed, Rule 206 could be justified as a short-cut which would save the 
owner the trouble of retrieving the document. Moreover, even though 
the owner sanctions the possession, it appears that if the owner were sub- 
poenaed to produce the document, he would be under a duty to demand 
the documents from the possessor.®® Accordingly, if a subpoena has been 
issued to the owner, retention of the document by the possessor would be 
wrongful if the owner discharged his duty to demand the document. Thus 
the denial of the privilege to the possessor could be justified as a device 
which makes it unnecessary for the government to subpoena the owner 
or for the owner to vindicate his superior rights to possession.*®° 

An interesting complication develops when both the owner and another 
person in possession of a document would be incriminated thereby. Since 
the owner, as such, is not entitled to invoke the privilege,’™ it would ap- 
pear that under Rule 206, the document would be unprivileged. This 
result seems strange: If the denial of the privilege to the possessor rests 
on the assumption that the owner could be required to demand the docu- 

99 See United States v. Fleischman, 339 U.S. 349, 356-59 (1950). 

100 Where the possessor obtained the document by fraud or theft, he could be denied the 
privilege on the ground that his possession was tainted with illegality ab initio. See Clark v. 
United States, 289 U.S. 1, 12 (1933). 


tot See Perlman v. United States, 247 U.S. 7, 15 (1918); cf. In re Subpoena Duces Tecum 
81 F. Supp. 418 (N.D. Cal., 1948). 
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ment and turn it over to the government, the assumption is unwarranted 
when the owner would also be incriminated. The opposite result is equally 
strange: If the owner not in possession or the possessor who is not the 
owner may not invoke the privilege, it is difficult to see why the rights of 


either to claim a personal privilege should be increased because both 
would be incriminated. 


Shapiro v. United States—REQUIRED RECORDS 


It was against the background of the limiting doctrines discussed 
above that the Supreme Court confronted the problems raised by Sha- 
piro v. United States.” Shapiro, a licensee under OPA food regulations, 
had been suspected of having made tie-in sales in violation of those regu- 
lations. He was served with a subpoena directing him to produce certain 
records which OPA regulations required him to keep. At Shapiro’s ap- 
pearance with those records before an OPA hearing officer, his lawyer 
asked whether Shapiro was being granted immunity “‘as to any and all 
matters for information obtained as a result of the investigation and ex- 
amination of these records.”**? The hearing officer, more circumspect 
than illuminating, replied that “the witness is entitled to whatever im- 
munity flows as a matter of law from the production of those books and 
records which are required to be kept pursuant to M.P.R.’s 271 and 
426." Shapiro, after claiming his “constitutional privilege’ and his 
statutory immunity, produced the subpoenaed records. 

In his trial for having made illegal tie-in sales, his plea in bar based on 
a claim that Section 202 (g) of the Emergency Price Control Act'®s im- 
munized him from prosecution, was overruled. His conviction followed 
and was affirmed by the Court of Appeals for the Second Circuit,’ and 
then by a sharply divided Supreme Court. 

The majority interpreted the statute as conferring immunity only when 


12 335 U.S. 1 (1948). 103 Thid., at 4. 104 Thid. 


95 56 Stat. 23 (1942), as amended, 50 U.S.C.A. App. § 922 (g) (1944) which provides as 
follows: “No person shall be excused from complying with any requirements under this section 
because of his privilege against self-incrimination, but the immunity provisions of the Com- 
pulsory Testimony Act of February 11, 1893 (U.S.C., 1934 edition, title 49, sec. 46), shall 
apply with respect to any individual who specifically claims such privilege.” The Compulsory 
Testimony Act of February 11, 1893, 27 Stat. 443, 49 U.S.C.A. § 45 (1950) provides: “[N]o 
person shall be excused from attending and testifying or from producing books, papers, tariffs, 
contracts, agreements and documents before the Interstate Commerce Commission . . . on 
the ground . . . that the . . . evidence . . . required of him, may tend tocriminate him. . . . But 
no person shall be prosecuted or subjected to any penalty or forfeiture for or on account 


of any transaction . . . concerning which he may testify, or produce evidence . . . before said 
commission. . . .” 


16 159 F. 2d 890 (C.A. 2d, 1947). 
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a witness is required to present evidence covered by the privilege against 
self-incrimination. It supported its conclusion that the records produced 
by Shapiro were not privileged by invoking the principle announced by 
Mr. Justice Hughes in the Wilson case and reaffirmed in the Davis case. 

[T]he privilege which exists as to private papers cannot be maintained in relation to 
“records required by law to be kept in order that there may be suitable information of 


transactions which are the appropriate subjects of governmental regulation, and the 
enforcement of restrictions validly established.”**7 


Mr. Justice Frankfurter, in a strong dissent, argued that the Court 
had needlessly reached a grave constitutional question by adopting a 
“sophisticated” construction of the immunity provision which, read 
literally, conferred immunity.’ On the constitutional question, which is 
our primary concern, Mr. Justice Frankfurter, although conceding the 
validity of the record-keeping requirements, denied that the mere require- 
ment that records be kept rendered the required records unprivileged.*” 

Mr. Justice Frankfurter challenged the majority’s reliance on the 
Wilson dictum, urging that Mr. Justice Hughes had himself limited this 
dictum by invoking precedents which involved not merely “required”’ or 
“quasi-public” records but truly public records, i.e., those kept by public 
officers in the discharge of their public duties."*° But with deference, it is 
submitted that those precedents do not support the asserted limitation on 
the scope of the Wilson dictum. This will be clear from an examination of 
State v. Donovan,™ one of the cases cited by Mr. Justice Hughes. In that 
case, the privilege was held inapplicable to a register of sales of intoxicat- 
ing liquor kept by a druggist pursuant to a statute providing that such rec- 

107 335 U.S. 1, 33 (1948); 116 U.S. 616 (1886). A similar dictum laid down in Boyd v. 
United States, 116 U.S. 616, 623-24 (1886) was quoted in the Shapiro case, 335 U.S. 1, 33 n. 42 
(1948). While the majority opinion pointed to this dictum, Mr. Justice Frankfurter pointed 
to the result in the Boyd case. 335 U.S. 1, 67-68 (1948). An importer, although required to pre- 
sent the original invoice to the collector in order to clear goods for entry, was held privileged 
from producing it in a subsequent forfeiture proceeding. The apparent conflict between the 
result and the language in the Boyd case may have resulted from the double meaning of the 
word “required.” The invoice was “required” only as part of an application for governmental 
permission to carry out a transaction. It was not “required” in the sense that a failure to 
record an executed transaction would be subject to penal sanctions. And it is such records 


which typically constitute required records for the purpose of applying the self-incrimination 
clause. Indeed, the Boyd dictum seems to reflect this distinction. 

108 Although the controversy regarding the interpretation of the immunity statute will 
not be discussed here, it seems appropriate to suggest that the difficulties revealed in the 
Shapiro case and in United States v. Monia, 317 U.S. 424 (1943), indicate the need for clari- 
fying the immunity statutes to prevent them from becoming a trap for the unwary citizen or 
prosecutor. A single carefully drafted statute which could be incorporated by reference in new 
legislation would seem desirable. Consult 8 Wigmore, Evidence § 2284 (3d ed., 1940). 


199 335 U.S. 1, 58 et seq. (1948). 
10 Thid. m1 10 N.D. 203, 86 N.W. 709 (1901). 
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ords “‘shall be open for the inspection of the public at all reasonable times 
during business hours and any person so desiring may make memoranda 
or copies thereof.’’™? The court stated that the registers “are not private 
documents, but are public documents, which the defendant was required 
to keep not for his private use but for the benefit of the public.’’** Mr. Jus- 
tice Frankfurter argued that “the state court construed the statute to 
make the druggist a public officer and, as such, the custodian of the regis- 
ter for the state.”"4 This analysis is reminiscent of a New Mexico case 
where the state court, in sustaining the validity of a statute which re- 
quired the preservation for inspection of a bovine animal’s hide after it 
was killed, stated that the legislature had made the hide a public record." 
But surely this fictional transformation of a druggist (or a slaughterer) 
into an ad hoc public officer scarcely obscures the fact that the druggist 
was an ad hoc official only because he was required to keep the records. 
The same verbal ceremony could have been used in the Shapiro case or 
in any case involving the requirement that “private’”’ businesses keep 
records. Moreover, in other cases cited in the Wilson opinion, also involv- 
ing liquor regulation,™* there was either no attempt to characterize the 


13 N.D. Rev. Code § 7596 (1899). 
3 State v. Donovan, 10 N.D. 203, 209, 86 N.W. 709, 711 (1901). 
™4 335 U.S. 1, 60 (1948). 


™5 State v. Walker, 34 N.M. 405, 408, 281 Pac. 481, 482 (1929). It may, however, be argued 
that the situation is significantly different where required records are made accessible not 
only to enforcement officers as in the New Mexico case but also to the general public as 
in State v. Donovan. This distinction was not, however, made in the Wilson opinion, and 
it is difficult to see why it should be made. If, despite the privilege, incriminating records 
may be made available to both the government and the public, the privilege should not 
be an impediment to disclosure to the government alone. The only apparent basis for hold- 
ing otherwise is that legislation opening required records to public inspection would be more 
vulnerable to attack on constitutional grounds other than the privilege, since a stronger 
social justification would presumably have to be made out for a broader invasion of pri- 
vacy. But this approach would produce strange results. It would require the government 
to provide for a broader invasion of privacy than it deemed necessary in order to secure 
the validation of a more limited invasion or would, at least, require it to show that a broader 
invasion would be justified before a limited invasion were sustained. 


16 Many of the state cases involved regulation of medical prescriptions as an incident of 
general prohibition statutes. See Quasi Public Records and Self-Incrimination, 47 Col. L. 
Rev. 838, 840 (1947). This fact may be a partial explanation of Mr. Justice Frankfurter’s impli- 
cation that governmental access to required records would be constitutional as to ‘occupations 
which are malum in se, or so closely allied thereto as to endanger the public health, morals 
or safety.” 335 U.S. 1, 65 (1948). But this rationale will surely not explain cases such as those 
generally denying the privilege to motorists required to make reports which may be incriminat- 
ing. See note 128 infra. Moreover, if the privilege is grounded in a wise social policy, it is not 
entirely clear that the constitutional protection should be narrowed in the malum-in-se area 
even assuming that area could easily be fenced off. For the community’s greater need for in- 
formation in that area may well be offset by the citizens’ greater need for protection. 
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records as “‘public’’*’ or that characterization was merely a metaphor 
describing the unprivileged character of records which were held to be 
“public” only because they were required.™* 

Mr. Justice Frankfurter’s interpretation of the Wilson case is unusual. 
That case has uniformly been read by commentators”® as withdrawing 
the privilege from records which private citizens are by law required to 
keep. Lower federal courts, relying on the Wilson dictum, have, moreover, 
almost uniformly held that records required under a variety of regulatory 
statutes are unprivileged.”° And the Supreme Court itself, prior to the 
Shapiro case, had apparently adopted a similar interpretation of the 
Wilson doctrine,™ although it had not previously applied it squarely. 


17 People v. Henwood, 123 Mich. 317, 82 N.W. 70 (1900). Requirement that druggists re- 
port to prosecuting attorney liquor sales, including illegal sales, held valid as a “police regula- 
tion.” 


™8 State v. Davis, 108 Mo. 666, 668, 18 S.W. 894, 895 (1892). For a more extended discus- 
sion of the justifications urged by state courts in excluding required records or reports from the 
privilege against self-incrimination and a collection of cases see Quasi Public Records and 
Self-Incrimination, 47 Col. L. Rev. 838, 840-41, 842 (1947). English courts have similarly held 
that required records are unprivileged. Thus in Bradshaw v. Murphy, 7 C. & P. 612 (N.P., 
1836), a vestry clerk was required to produce the vestry book despite the claim that he would 
be incriminated thereby. Mr. Justice Frankfurter argues that the basis of the decision was the 
fact that the clerk was a public officer and the fact that the books were not his. But the court 
relied on a different rationale: “It is a book directed to be kept by the second section of the 


stat. 58 Geo. 3, c. 69. You must produce it.” See also Rawlings v. Hall, 1 C. & P. 11, 13-14 
(N.P., 1823). 


19 See, e.g., 8 Wigmore, Evidence § 2259c (3d ed., 1940); Quasi Public Records and Self- 
Incrimination, 47 Col. L. Rev. 838, 841 (1947); Davis, The Administrative Power of Investi- 
gation, 56 Yale L.J. 1111, 1137, n. 133 (1947); The Self-Incrimination Privilege in Actions In- 
volving Government Regulated Enterprises, 37 J. Crim. L. & Criminology 524 (1947). 


120 See, e.g., Rodgers v. United States, 138 F. 2d 992, 994, 996 (C.A. 6th, 1943) (records and 
reports required by the Agricultural Adjustment Act of 1938); United States v. Sherry, 294 
Fed. 684 (N.D. Ill., 1923) (records under Harrison Act; although the Wilson doctrine was 
invoked, the court found also that defendant had failed to object to inspection and removal 
of the required records); United States v. Jones, 72 F. Supp. 48 (S.D. Miss., 1947) (records 
under the Fair Labor Standards Act). But cf. Ryan v. Amazon Petroleum Corp., 71 F. 2d 1 
(C.A. sth, 1934). Early cases sustaining the disclosure provisions of the Emergency Price 
Control Act emphasized the emergency character of the Act. But later cases relied squarely on 
the Wilson case and the Rodgers case. See, e.g., Hagen v. Porter, 156 F. 2d 362 (C.A. oth, 
1946); Porter v. Mueller, 156 F. 2d 278, 280 (C.A. 3d, 1946). 


1 See Davis v. United States, 328 U.S. 582, 582-90 (1946), where the Wilson dictum set 
out supra page 709 is quoted with approval; see also Mr. Justice Frankfurter dissenting, ibid., 
595-96; and dissenting in Harris v. United States, 331 U.S. 145, 156 (1947); cf. Gouled v. 
United States, 255 U.S. 298, 308-9 (1921). See also United States v. Bausch & Lomb Co., 
321 U.S. 707, 725 (1944), sustaining enforcement provisions of a judgment restraining viola- 
tions of the anti-trust laws which required the defendant corporation to give the Depart- 
ment of Justice access to all records “relating to any of the matters contained in this judg- 
ment... subject to any legally recognized privilege.” Rejecting the claim that this dis- 
covery provision and related ones provided by the decree were unconstitutional, the Court 
emphasized the need for drastic action in order to achieve the statutory objective. The de- 
fendant, a corporation, could not, of course, invoke the Fifth Amendment. But the same 
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Perhaps these considerations explain the petititoner’s failure to raise the 
constitutional question in the Shapiro case.” 

Although Mr. Justice Frankfurter’s interpretation of the precedents is 
questionable, there can be no quarrel with his conclusion that the re- 
quired-records doctrine, where it operates, abrogates the privilege. The 
consequence of the doctrine is that Congress by passing a statute requir- 
ing the keeping of records may, subject to elastic limitations,’ withdraw 
a constitutional privilege from those records. This is a bizarre result in a 
constitutional system. The technical rationale for this inroad on the 
Fifth Amendment has been an ill-defined notion of waiver, i.e., a person 
who carries on activities subject to record-keeping requirements waives 
the privilege as to those records.” But since the “waiver’’ is said to 
result from the statutory requirement, the waiver rationale is generally 
no more than a statement that books required to be kept are not privileged 
because they are required to be kept.”s 


Wigmore, in explaining the doctrine, embroidered the waiver notion 
with rhetoric that was more complicated but no more persuasive. Pro- 
fessor Morgan, after showing that Wigmore’s rationale will not survive 
analysis”? has submitted the following explanation: 


argument—the demands of effective regulation which underlie the decision in the Shapiro 


case—was used to support the conclusion that the decree did not violate the Fourth Amend- 
ment. 


12 See 335 U.S. 1, 32 (1948). 123 See page 714 infra. 

124 “The fundamental ground of decision in this class of cases, is that where, by virtue of their 
character and of the rules of law applicable to them, the books and papers are held subject to exami- 
nation by the demanding authority, the custodian has no privilege to refuse production although 
their contents tend to incriminate him. In assuming their custody, he has accepted the incident 
obligation to permit inspection” (emphasis added). Wilson v. United States, 221 U.S. 361, 381 
(1911). 

The question which the passage obviously begs is whether “the books and papers are held 
subject to examination by the demanding authority.” 

«5 See Frankfurter, J., dissenting in Shapiro v. United States, 335 U.S. 1, 51 (1948). 


6 Wigmore, after explaining that a public official has no privilege as to official books be- 
cause his assumption of office involved an implied undertaking to yield the official docu- 
ments, stated: 


‘*The State requires the books to be kept, but it does not require the officer to commit the 
crime. If in the course of committing the crime he makes entries, the criminality of the entries 
exists by his own choice and election, not by compulsion of law. The state announced its re- 
quirement to keep the books long before there was any crime; so that the entry was made 
by reason of a command or compulsion which was directed to the class of entries in general, 
and not to this specific act. The duty or compulsion to disclose the books existed generically, 
and prior to the specific act; hence the compulsion is not directed to the criminal act, but is 
independent of it, and cannot be attributed to it.” 

Wigmore then treats as public records records required to be kept by a private citizen, the 
citizen for this purpose becoming an ‘‘ad hoc public officer.” 8 Wigmore, Evidence §2259¢, 
at 349 (3d ed., 1940). 

7 Consult Morgan, op. cit. supra note 1, at 36. 
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In situations where a license is required for engaging in the activity and the objecting 
party is a licensee, judicial reliance for support of the regulation is upon waiver by 
acceptance of the license as in State ». Sterrin.* It would not be difficult to produce 
arguments based upon the historical background of the privilege for the proposition 
that it never was conceived to have application to such situations, and to buttress them 
by considerations of overpowering public policy for the preservation of life, property 
and public safety. Where the activity is such that the state may properly require a 
license which would operate as a waiver of the privilege, it may impose an equivalent 
condition upon engaging in the activity: On this theory the statutes are justified 
which authorize service of process without the state on non-resident motorists in actions 
brought against them for injuries inflicted within the state.”9 


Professor Morgan’s rationale, which was put forward without reference 
to the Shapiro case, is not without its difficulties. 

It is true that a distinction between recording requirements and testi- 
monial requirements would be justified by the history of the privilege. 
Originally, the privilege was designed to bar ‘‘the employment of legal 
process to extract from a person’s own lips an “admission of his guilt.’”’*° 
But if it is this item of history which is pertinent, it obviously suggests a 
broader distinction, viz., that between pre-existing documents and oral evi- 
dence. It is true also that the privilege was originally recognized in situa- 
tions where a recalcitrant might summarily be subject to legal compulsion 
to produce the incriminating matter.*** Since such compulsion does not 
exist with reference to the recording requirement, it is arguable that the 
privilege does not invalidate such requirements and that sanctions for non- 
compliance could be imposed for failure to record matter even though it 
was incriminating. But this argument does not technically support the 
conclusion that the required records if kept could be subpoenaed even 
though they were incriminating. That conclusion is, of course, supported 
by a practical argument, i.e., that the purpose of the recording require- 
ment would be frustrated unless the data required could be subpoenaed 
or inspected in connection with an enforcement action. But this argument 
poses, and does not answer, the question of whether the privilege is de- 
signed to impose such an impediment to enforcement. Nor does a refer- 

138 78 N.H. 220, 98 Atl. 482 (1916). For a discussion of the rationale for upholding “hit and 
run” statutes and similar statutes requiring a motorist involved in an accident to identify 
himself or to make a report to the authorities, see Mamet, Constitutionality of Compulsory 
Chemical Tests to Determine Alcoholic Intoxication, 36 J. Crim. L. & Criminology 132, 142 et 
seq. (1945). Mr. Mamet finds the escape from the privilege via the police power “simple.” 
But cf. Frankfurter, J., dissenting in Shapiro v. United States, 335 U.S. 1, 65 (1948). 

9 Consult Morgan, op. cit. supra note 1, at 37-38. 

3° 8 Wigmore, Evidence § 2264, at 363 (3d ed., 1940). 


13" Professor Morgan suggested this point in a letter to the author, in which he elaborated 
the views set forth in his article in 34 Minn. L. Rev. 1, at 37-38 (1949). 
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ence to the existence of the power to license answer this question. The 
power to license does not necessarily include the power to require the 
waiver of a constitutional privilege as a condition of securing the license. 
The waiver-license theory pushed to the limits of its logic would justify 
the state’s requiring an actual licensee or one whom the state could re- 
quire to become a licensee, as well as the agents of actual or possible 
licensees, to give incriminating testimony regarding the activity which is 
or could be regulated. But in the Shapiro case, the Court stated that 
“oral testimony by individuals can properly be compelled only by ex- 
change of immunity for waiver [sic] of privilege.’’*** In the Shapiro case, 
moreover, the majority in resolving the constitutional question did not 
attach any weight to the fact that Shapiro had been licensed.**3 And Mr. 
Justice Frankfurter in his dissent stated explicitly that the government’s 
power to license, whether or not exercised, was irrelevant to the privileged 
character of required records."*4 Finally, the Court in the Shapiro case did 
not limit the required-records doctrine to situations where there were 
“overpowering considerations of public policy.”” Mr. Chief Justice Vinson, 
for the Court, declared: 

It may be assumed at the outset that there are limits which the Government cannot 
constitutionally exceed in requiring the keeping of records which may be inspected 
by an administrative agency and may be used in prosecuting statutory violations com- 
mitted by the record-keeper himself. But no serious misgiving that those bounds have 
been overstepped would appear to be evoked when there is a sufficient relation between 
the activity sought to be regulated and the public concern so that the government 
can constitutionally regulate or forbid the basic activity concerned, and can con- 
stitutionally require the keeping of particular records, subject to inspection by the 
Administrator." 

The foregoing standard makes it easy to pose difficult cases. Suppose, 
e.g., the federal government in order to enforce the Mann Act required 
the keeping of records of all interstate excursions involving women.'* 

132 335 U.S. 1, 27 (1948). 

133 The licensing provisions were emphasized in connection with the issue of statutory 
construction. See 335 U.S. 1, 10 ff. (1948). 

134 Thid., at 65. 135 Tbid., at 32. 


136 The purpose of the hypothetical statute is not obscured by the fact that some of the 
recorded transactions would be innocent. Innocent transactions can always be brought un- 
der the record-keeping requirements by draftsmanship which makes the category of trans- 
actions to be recorded broad enough to include both legal and illegal transactions. Cf. Section 6 
of the Mann Act, 36 Stat. 825 (1910), 18 U.S.C.A. § 2421 (1951), requiring those harboring 
any alien in a house of prostitution, to file with the Commissioner General of Immigration, a 
report of the alien’s name, residence, etc. United States v. Lombardo, 228 Fed. 980 (W.D. 
Wash., 1915) held the statute unconstitutional but neglected to consider the required-records 
doctrine or the fact that the defense was based on incrimination under state law. The Supreme 
Court in affirming dealt only with the venue question. United States v. Lombardo, 241 U.S. 73 
(1916); similarly, United States v. Portale, 235 U.S. 27 (1914) imvolved only the interpretation 
of the statute. 
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Would that requirement be valid? One can fit the statute under the stand- 
ard announced by the Chief Justice in the Shapiro case, but it obviously 
has a different flavor from statutes requiring records as an incident of a 
comprehensive regulatory program. 

It is not easy, however, to say precisely what the difference is. Perhaps 
it is that the sole or the dominating purpose of the hypothetical record 
requirement appears to be to compel criminals to keep incriminating 
records to be used to convict the record-keepers in subsequent criminal 
trials. Where this appears to be the dominant purpose, a compelling argu- 
ment may be made that the statutory requirement would appear to be 
invalid under the Fifth Amendment or, at least, ineffective to destroy the 
privilege. The OPA requirements could be said to have had an inde- 
pendent purpose: Facilitating the determination or modification of price 
ceilings by preserving relevant data.*37 

There are obvious difficulties with a test which stresses an independent 
purpose. It is almost always possible to suggest some independent pur- 
pose, e.g., the need for data bearing on the question of whether more in- 
vestigators or new laws are needed. Furthermore, the existence of a proper 
purpose for record-keeping would not necessarily justify the use of the 
records for an improper purpose—self-incrimination. Finally, the criterion 
laid down by the Court does not specifically exclude records whose “‘sole”’ 
purpose is to furnish a diary of crime to the prosecution. 

Although it is arguable that under the Court’s language, a record-keep- 
ing requirement “reasonably” related to the enforcement of a valid sub- 
stantive regulation will itself be valid, the Court’s language is so elastic 
as to suggest that a different test will evolve. Under this test, the govern- 
mental need for records to enforce a particular policy, the existence of a 
purpose other than getting documentary confessions, and the extent of the 
encroachment on the citizen’s privacy may all be weighed. In applying 
the test, less weight may be given to “business privacy’”’ as opposed to 
“personal privacy,” however difficult it may be to draw that distinction. 


IncoME TAX AND REVENUE RECORDS 


It is surprising that the applicability of the required-records doctrine 
to the record-keeping and disclosure requirements under the internal 
revenue laws has not been clearly settled.*** Comments written after the 


137 Shapiro v. United States, 335 U.S. 1, 8 et seq. (1948). 

138 Section 3614 of the Internal Revenue Code authorizes the Commissioner or his dele- 
gees, for the purpose of ascertaining the correctness of any return or for the purpose of making 
a return where none is filed, to examine relevant books and records, and to require the attend- 
ance of knowledgeable persons. Section 3615 authorizes the collector to summon persons and 
to require them to produce books and records and to give testimony under oath, at a specified 
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Shapiro case have suggested that the privileged character of taxpayers’ 
records is not affected by that decision."*® If by that it is meant that a tax- 
payer may, on the ground that he would be incriminated thereby, with- 
hold required records sought by the revenue authorities in order to fix tax 
liability, the conclusion is open to serious doubt. 

It is true that several lower federal court cases**° indicate that the tax- 
payer may withhold required records from revenue agents seeking to 
determine the amount of his tax liability. But these cases, which do not 
even discuss the required-records doctrine, are of doubtful authority for 
two reasons: (1) the implications of Sullivan v. United States,* decided 
by the Supreme Court in 1927; (2) although a formal distinction between 
regulatory and revenue records may be made, that distinction is insub- 
stantial in the light of the purposes underlying the required-records doc- 
trine. 

In Sullivan v. United States, the defendant, indicted for failing to file an 
income tax return, defended on the ground that he was privileged to with- 
hold it because it would have disclosed his illegal bootlegging activities. 
The Supreme Court, reversing the Fourth Circuit Court, which had sus- 
tained that defense, held that the privilege did not justify the failure to 
make any return; the proper course for the defendant would have been to 
file a “return” and to claim his privilege with reference to answers which 
he considered protected. Although not directly passing on the proper dis- 
position of such a claim, Mr. Justice Holmes, speaking for a unanimous 


time and place. Failure to appear and testify or to appear and produce books in compliance 
with a summons issued by a collector under Section 3615 is expressly made a crime, pun- 
ishable by fine and imprisonment, Section 3616. On the other hand, the Code does not specifi- 
cally provide thatnoncompliance with a demand or summons under Section 3614 is punishable. 
that an individual who is summoned under Section 3614 and refuses to answer a proper ques- 
tion is subject to Section 145 of the Code, which makes the wilful failure to supply any in- 
formation or to keep any records required by the Commissioner a crime punishable by fine 
and imprisonment. United States v. Murdock, 284 U.S. 141 (1931). The Regulations require 
taxpayers to keep the books and records necessary for the determination of their tax liability. 
CCH Income Tax Regulations 29.54-1 (1949). For a detailed discussion of these provisions 
see Barnes, Inquisitorial Powers of the Federal Government Relating to Taxes, 28 Taxes 
tarr (1950). 

139 Kamens and Ancier, Immunity from Subpoena of Taxpayer’s Records, 27 Taxes 639, 
642 (1949). 

14° See, e.g., Internal Revenue Agent v. Sullivan, 287 Fed. 138, 140, 143 (W.D.N.Y., 1923). 
(Taxpayer previously indicted for conspiracy to defraud held privileged to withhold books from 
revenue agent. The pendency of the fraud indictment may have created the suspicion that the 
‘‘tax” examination was designed to circumvent the privilege in an independent criminal pro- 
ceeding.) See also Manton, J., concurring in Steinberg v. United States, 14 F. 2d 564, 568 
(C.A. 2d, 1926); Nicola v. United States, 72 F. 2d 780, 784 (C.A. 3d, 1934). 

*# 274 U.S. 259 (1927). f 
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Court, suggested that it might be rejected.*# His cautionary language, 
when read in the light of the government’s contention in the Sullivan 
case that a tax return was a public record within the meaning of the 
Wilson dictum," casts doubt on the applicability of the privilege to in- 
come tax returns—doubts which are equally applicable to required tax 
records. 

If the questions left open by the Sullivan case are resolved in the light 
of the purposes underlying the required-records doctrine, it seems likely 
that tax records will be given no more protection than records required by 
the OPA. It is true that the Court in the Shapiro case spoke in terms of 
records required for regulatory purposes and that this language could be 
seized upon as a basis for distinguishing tax records and excluding them 
from the operation of the required-records doctrine. This distinction, how- 
ever, lacks substance. There appears to be no reason for holding that the 
Constitution imposes greater restraints on disclosure when the revenue 
power rather than the regulatory power is involved. Revenue, the back- 
bone of enforcement, goes to the heart of effective regulation. It would be 
paradoxical for the Court, after having removed the privilege from rec- 
ords required as an incident of a regulatory program—in order to facili- 
tate enforcement—to stop short where revenue records are involved. And 
Mr. Justice Frankfurter’s dissent in the Shapiro case indicates that he 
would not add this paradox to the law of the privilege." 

Complications are introduced when records required by statute for the 
purpose of determining tax liability are allegedly being examined for 
other purposes. Such complications will, of course, arise whenever Agency 
A is charged with using its informatory powers for Agency B, and the 
ensuing discussion, although dealing largely with tax records, will also 
illustrate the general range of problems involved whenever records are 

1 “Tt would be an extreme if not an extravagant application of the Fifth Amendment to 
say that it authorized a man to refuse to state the amount of his income because it had been 


made in crime.” 274 U.S. 259, 263 (1927). This quoted statement is ambiguous. It may mean 
that the connection between a statement of the amount of one’s income and a crime is not 
close enough for the statement to be privileged; or it may mean that income tax reports, as 
such, are not privileged. 

Although the Sullivan opinion dealt with required reports to the government rather than 
required records open to inspection, no distinction has been drawn between the privileged 
status of these two informatory devices. See Rodgers v. United States, 138 F. 2d 992 (C.A. 
6th, 1943); 8 Wigmore, Evidence § 2259c (3d ed., 1940); Handler, Constitutionality of In- 
vestigations by Federal Trade Commissioner II, 28 Col. L. Rev. 905, 917 (1928). 

For a collection of early federal cases and state cases dealing with the privileged status of 
taxpayers’ records, see Gange Lumber Co. v. Henneford, 185 Wash. 180, 53 P. 2d 743 (1936), 
annotated in 103 A.L.R. 513 (1936). 

43 274 U.S. 259, 261 (1927). 


™44 335 U.S. 1, 54 (1948). 
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sought for purposes other than these which produced the record-keeping 
requirements. 

Where an examination is being conducted by revenue authorities os- 
tensibly for revenue purposes, it is doubtful that courts will undertake to 
determine whether the examination is in actuality prompted by some 
other purpose. Such an inquiry raises so many practical difficulties that it 
is likely that the “power” of the revenue agent rather than his “motive” 
will be decisive." 

Where an agency not authorized by statute to inspect the required 
records seeks to subpoena or examine them, a different question is 
raised: Whether records required under a particular statute are unprivi- 
leged only in the proceedings contemplated by the particular statute or 
whether the required records are unprivileged generally. Could the 
Securities and Exchange Commission, for example, in an investiga- 
tion of market manipulation, compel the production of incriminatory 
records which are required to be kept only under the revenue stat- 
utes? Mr. Justice Frankfurter in his dissenting opinion in the Shapiro case 
read the majority opinion as rendering records required for one purpose 
unprivileged for all purposes." This result might follow from a mechanical 
application of the “public document” metaphor. But there are persuasive 
reasons for rejecting it: Congress by requiring the keeping of records to 
achieve a particular purpose has indicated only that privacy, or more 
bluntly, the privilege, should yield to that purpose. It does not follow 
that the privilege should yield to other regulatory purposes. 

A related problem would arise where the revenue authorities examined 
records for revenue purposes and discovered criminal violations of the 
tax laws or other laws and turned summaries over to enforcement officers. 
Would a motion to suppress such evidence as illegally required be granted? 
The answer will depend on the value attached to the privilege and to the 
importance of discouraging Agency A from inducing Agency B to use its 
investigatory power on A’s behalf. Although it is possible to argue that 
such exchange of information must be barred to prevent the indirect ex- 
pansion of Agency A’s powers, and the use of Agency B’s powers for illicit 
purposes, the argument is not persuasive: the citizen’s privacy has al- 
ready been invaded; he has already produced records unprivileged when 
demanded by Agency B. To prevent the use by Agency A of the informa- 

48 Cf. In re International Corporation, 5 F. Supp. 608, 611 (S.D.N.Y., 1934). A different 


result may be reached when, as in Internal Revenue Agent v. Sullivan, 287 Fed. 138 (W.D. 
N.Y., 1923), the taxpayer has been indicted prior to inspection of his books. 


*# 335 U.S. 1, 54 (1948). 
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tion gathered by Agency B would discourage sensible governmental co- 
operation.*4” 


THE REGISTRATION PROVISIONS OF THE INTERNAL SECURITY ACT 
oF 1950 (THE McCarran Act)'*# 


The scope of the required-records exception may be sharply tested by 
attempts to enforce the informational requirements of the Internal Se- 
curity Act of 1950. The Act imposes registration and record-keeping re- 
quirements on “Communist organizations’? and, under some circum- 
stances, registration requirements on the individual members of “‘Com- 
munist-action organizations.”"%° These informational requirements are 
supported by criminal sanctions, which, however, do not appear to operate 
until there has been a final order"™ by the Subversive Activities Control 
Board, directing the organization or individual to register.** The Act em- 


147 The cases are not clear on this point. See Zap v. United States, 328 U.S. 624,629 (1945): 
“Neither the Fourth nor Fifth Amendment would preclude the agents from testifying at the 
trial concerning the facts about which they had lawfully obtained knowledge.” See also Gouled 
v. United States, 255 U.S. 298, 311 (1921); Harris v. United States, 331 U.S. 145, 154 (1947); 
United States v. Monjar, 147 F. 2d 916, 924 (C.A. 3d, 1944). But see United States v. Cooper, 
288 Fed. 604 (N.D. Iowa, 1923), rev’d on other grounds, 9 F. 2d 216 (C.A. 8th, 1925). (Non- 
corporate books and papers obtained by revenue agents and turned over to Department of 
Justice for use in grand jury proceedings suppressed.) 

148 This paper will deal only with the questions of self-incrimination raised by the McCarran 
Act, 81st Cong. 2d. Sess. (Pub. L. No. 831, Sept 23, 1950). It will not attempt to deal with the 
more fundamental questions of civil liberties raised by the Act. For a discussion of these 
questions, see Sutherland, Freedom and Internal Security, 64 Harv. L. Rev. 383 (1951); 
American Civil Liberties Union (New York), The Internal Security Act of 1950 (mimeo. 
1950). 

49 The Act classifies Communist organizations as ‘‘Communist-action” and ““Communist- 
front” organizations, Sections 3(3) and (4). Both types of organizations are required to register 
with the Attorney General, the registration statement to include the names of officers and a 
description of their duties and an accounting of receipts and expenditures, during the pre- 
ceding year. Section 7(d)(1), (2), (3). The registration statements of ‘“‘action”’ organizations 
must include a list of their members. Section 7(d) (4). All registers are open to public inspection. 
Section 9(b). Both types of organizations are required to keep records of current receipts and 
expenditures, as prescribed by rules of the Attorney General. Section 7(f)(1). “‘Action” 


organizations must, in addition, keep records of members and active participants. Section 
7(f)(2). 


«se A member of an action-organization is required to register with the Attorney General if 
his organization has either failed to register within the time specified or is known by the mem- 
ber to have registered without including his name. Section 8(a) and (b). Publication in the Fed- 
eral Register of a final order directing an organization to register constitutes notice of that 
fact to all members. Section 13(b). 


1st A Board order becomes final only after judicial review has been waived or has sustained 
the order. See Section 14(b). 


*8 Sections 7 and 8 appear to require registration prior to the issuance of an order. But 
other provisions indicate that the obligation imposed by these sections is imperfect since it is 
not supported by sanctions until a final order has been issued. See Sections 15(a), 13(a). This 
position was taken by the American Bar Association with respect to a predecessor bill (Sen. 


2311), which was not materially different. See Senate Rep. No. 1358 on Sen. 2311, 81st Cong. 
ad Sess. 37 (1950). 
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powers the Attorney General to issue rules and regulations prescribing the 
contents of registration statements and the other reports and records re- 
quired by the Act.*53 It also contains the following immunity provisions: 
(1) that neither the holding of office nor membership in any Communist 
organization shall constitute a violation of Section 4(a) or 4(c) of the Act 
or of any other criminal statute; and (2) that the fact of the registration 
of any person as an officer or member of a Communist organization shall 
not be received as evidence against that person in a prosecution for viola- 
tions of Sections 4(a) or 4(c) of the Act or of any other criminal statute. 

The conventional questions of self-incrimination’’ raised by the dis- 
closure requirements imposed on organizations are relatively easy to dis- 
pose of. Under the doctrine of United States v. White, the pre-existing doc- 
uments of “impersonal” associations are, as we have seen,’® unprivileged. 
Presumably, reports required from an association will be subject to the 
same limitation"s’ even though the association or its agent who is to prepare 
the report will be incriminated thereby. It is true, of course, that it is not 
clear which associations are so “personal” as to fall outside of the White 
doctrine. An association which represents the basic political loyalties of 
its constituents could easily be labeled “personal.” But it would be hard 
to square such a result with the not unreasonable legislative finding in the 
McCarran Act that the Communist movement is a world-wide con- 
spiracy."** A world-wide conspiracy can scarcely be more personal than a 
local labor union.*5 

In examining the self-incrimination problems raised by the registration 
requirements imposed on individuals it is useful to divide these require- 
ments into two categories: (1) the statutory requirement that a member of 
an action-organization register as such (this presumably means that he 
state the fact of his membership),’ (2) the supplementary registration re- 
quirements imposed by the regulations and the registration form promul- 


*83 Sections 7(d), 7(e), 7(f), 8(c). #84 Section 4(f). 

*s8 “Conventional” questions of self-incrimination are, in this discussion, distinguished 
from questions raised by doctrines concerning “‘coerced” statements. The latter questions, 
which concern the registration requirements imposed on organizations as well as those im- 
posed on individuals, are discussed page 721-22 infra. 

186 See page 704-6 supra. 187 See note 142 supra. 188 Consult Section 2(1). 


189 See Rogers v. United States (U.S. Sup. Ct. 1951), 19 U.S.L.W. 4155, 4156 (privilege not 
applicable to books and records of Communist Party of Denver). 


xe The phrase “shall . . . register . . . as a member” in Section 8(a) is ambiguous in that 
it does not clearly indicate whether a potential registrant must merely execute the prescribed 
registration form or whether he also must declare himself to be a member on the form or other- 
wise. But Section 8(c), which provides that registration shall be accompanied by the pre- 
scribed registration form, seems to require both a declaration of membership and the execu- 
tion of the registration form. See House Rep. 2980 on H.R,/9490 (a predecessor bill), 81st 
Cong. 2d Sess. 11 (1950), which adopts this construction. 
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gated by the Attorney General. Critics of the Act have been preoccupied 
with the statutory requirement and, on the basis of a conventional self- 
incrimjnation analysis, have found it incompatible with the privilege.” 
The ensuing discussion will suggest (1) that this emphasis on the statutory 
requirement is misplaced because that requirement is of negligible im- 
portance; (2) that the important questions of self-incrimination are raised 
by the supplementary requirements prescribed by the Attorney General; 
(3) that these requirements violate the privilege unless the Shapiro doc- 
trine is held to be controlling; and (4) that doctrines relating to coerced 
statements, rather than a conventional self-incrimination analysis,” are 
pertinent to the validity of the statutory requirement. The last point, 
which will be discussed first, requires an examination of the peculiar po- 
sition of the registrant under the Act. 

Under the Act, a member of an action-organization has only an imper- 
fect obligation to register until an order directing him to register becomes 
final;" for it is the final order which brings into operation the sanctions 
imposed for failure to register. After the order becomes final, the potential 
registrant has no choice regarding the tenor of the statement about his 
membership. He must register as a member even though he believes in 
good faith that he is registering an untruth."* Moreover, registration of 
the fact of membership in compliance with an order does not furnish the 
government with any data or clues it did not already have. The registrant 
merely confirms the fact—his membership status—which the government 
was required to establish as a prerequisite for the final order directing reg- 
istration. Thus the individual registrant is, with respect to the statutory 
requirement, in a position similar to that of a thief who, after being con- 
victed of theft, is required to register the fact of his theft regardless of his 
belief about his innocence. 

The conventional self-incrimination analysis seems inapplicable to the 

*6: For the regulations and an outline of the registration form, see Dept. of Justice Order 
4147, 75 Fed. Reg. 7o11 et seq. (1950). 


x62 Consult American Civil Liberties Union, op. cit. supra note 148, at 12; cf. Sutherland, 
op. cit. supra note 148, at 407, n. 116. 


63 Courts and commentators are divided as to whether coerced statements are barred by 
the privilege. See Morgan, supra note 1, at 27-30. The exclusion of such statements under due 
process notions makes the controversy largely academic. 

164 See note 151 supra. 


sTt is not clear whether the registration form incorporates this requirement. Item 3 
calls for the name of each action-organization of which registrant is a member. Does the 
statute permit a person subject to a final registration order who does not answer this item 
to relitigate the question of his membership in a prosecution under Section 15(a) (2) of the 
statute? In this connection, it is pertinent that the regulations provide that they are to be read © 
together with, and are not to limit, the statute. Consult Dep’t. of Justice Order 4147, supra 
note 161, at § 11.3. 
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peculiar position of the registrant when he is directed, at the risk of 
criminal punishment, to tell the government what it has already been 
found to be true. Since the registration flows not from the individual’s de- 
termination that he is a member but from a governmental direction to 
register as such, doctrines regarding “involuntary” confessions appear to 
be applicable. Registration as a member in response to a governmental 
command supported by criminal sanctions appears to be no less the prod- 
uct of coercion than a confession prompted by a threat of long imprison- 
ment unless a specified confession is made. Accordingly, even in the ab- 
sence of the immunity provisions, the admissibility, in a criminal prosecu- 
tion of the registrant, of evidence of his registration as a member as proof 
of the fact of membership, would be barred by doctrines excluding coerced 
statements. 

In addition, the coercion to register predetermined data may well render 
the provision requiring such registration invalid. Although the legislature 
may attach certain consequences, including a duty to furnish information, 
to an administrative determination,™ it does not follow that it may com- 
pel a person to parrot an official finding which he does not believe to be 
true. Such compulsion resembles the Soviet tactic of requiring those found 
guilty, not only to pay for, but also to proclaim, their guilt. Such com- 
pulsion seems especially odious in the context of due process notions, when 
it touches the sensitive area of personal association. Finally, the exercise 
of this compulsion in the McCarran Act cannot be justified as being 
necessary to achieve any of the consequences of registration since these 
could flow from the administrative determination itself. (Parenthetically, 
it should be observed that the implications of the coercion argument are 
equally applicable to the requirement that an organization directed by a 
final order to register as an action or front organization, register “as 
such.”’) 

The acceptance of the coercion argument need not have any practical 
consequences. Such consequences could be avoided either by omitting 
from the registration form any requirement that the registrant state the 
fact of his membership or by including only a requirement that the reg- 
istrant list the action-organizations of which he was found to be a member 
by the Board. The use of either device would avoid the contention that 
the registrant is forced to affirm what, in good faith, he does not believe. 
At the same time, the use of such devices would not deprive the govern- 

*661f this conclusion were rejected and a self-incrimination approach were adopted, the 


adequacy of the immunity provisions with respect to the statutory requirement would have 
to be considered. This question is discussed page 724infra. , 


*67 See Shields v. Utah Idaho Central Railroad Co., 305 U.S. 177, 183 (1938). 
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ment of any information which it did not already have. Moreover, even 
if the statutory requirement were held invalid as coercive, the broad sepa- 
rability clause in Section 32 of Title 1 of the Act would probably prevent 
the automatic invalidity of the other provisions of the Act. Specifically, 
the separability clause would make a separate question of the validity of 
the supplementary informational requirements imposed on members sub- 
ject to a final order by the regulations and the registration form adopted 
by the Attorney General. 

The supplementary requirements call upon the individual registrant 
to set forth certain information™ which has not previously been estab- 
lished in an administrative hearing. He must list, inter alia, the offices 
which he holds in the organizations of which he was found to be a member, 
his previous aliases, his connections with foreign governments, his previous 
and prospective foreign travel, his foreign military service. In addition, 
the registration form appears to require the registrant to list each action- 
organization of which he is a member or an officer whether or not a final 
order has directed him to register as a member of “each” organization.” 

There is a serious question as to whether the last requirement is au- 
thorized by the statute. The statute does not, as we have seen, impose an 
enforceable obligation on a member of an action-organization to register 
until he has been directed by a final order to register as such. And if a 
member of organization “A” is not required to register as such until there 
is a final order directing such registration, it is arguable that a final order 
directing his registration as a member of organization “A,” is not a suffi- 
cient predicate for an administrative requirement that he also register as a 
member of organization “B,” “C” and “D,” or be subjected to criminal 
sanctions. This argument is reinforced by the fact that the registration 
form does not limit the disclosure requirements to memberhips in those 
action-organizations previously ordered by the Subversive Activities Con- 
trol Board to register as such or voluntarily registering as such. The cri- 
teria for identifying action-organizations are vague enough to raise a seri- 
ous constitutional question regarding the validity of the Attorney 
General’s requirement.’ To avoid that question as well as serious self- 
incrimination questions, the requirement may be held invalid as exceeding 
the Attorney General’s rule-making powers. Nevertheless, for the purpose 

168 See note 161 supra. 


69 Form ISA-2, Item 3. It is not clear whether Item 3 is to be read as an administrative 
interpretation that the statute makes such registration mandatory or merely as an attempt to 
stimulate voluntary registration. The regulations permit the latter construction, which is con- 
sistent with the statute, since they expressly state that they are to be read together with, and 
are not to limit, the statute. Consult 75 Fed. Reg. 7011, § 11.3 (1950). 


+7° Consult Sutherland, op. cit. supra note 148, at 404. 
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of discussing the self-incrimination questions involved, the propriety of 
this requirement under the statute will be assumed. 

Under the recent decision by the Supreme Court in Blau v. United 
States *™ the requirement that the registrant list the other action-organiza- 
tions of which he is a member or officer is obviously incriminating under 
the Smith Act and probably under the Foreign Agents Registration Act.*” 
Although the immunity provisions apply to this requirement, they appear 
inadequate to displace the privilege, if it is applicable, for two reasons. 
The first is their failure to provide absolute immunity, i.e., immunity 
against prosecution for the matter or transaction to which the compelled 
disclosure “relates,” and not merely protection against the admissibility 
of the compelled disclosure in a subsequent prosecution of the registrant. 
In Counselman v. Hitchcock,‘ absolute immunity was held to be a pre- 
requisite for supplanting the privilege since otherwise the witness might 
be compelled to furnish clues or leads to other evidence. The connection 
between communist affiliations and possible violations of the Smith Act 
and the Foreign Agents Registration Act appears to be sufficiently close 
to require absolute immunity against prosecution in order to displace the 
privilege." 

The second reason for the inadequacy of the immunity provisions is the 


gap in the area to which they apply. They do not appear to apply to prose- 
cutions under sections of the Act, other than Sections 4(a) and 4(c). Thus, 
for example, a member of a communist action-organization prosecuted 
for accepting federal employment in violation of Section 5(a)(1)A or for 
applying for a passport in violation of Section 6(a)(1) could not invoke the 
immunity provisions to bar the introduction of his registration of his 
membership.*” 


71 71 S. Ct. 223 (1950). A witness in a grand jury investigation was privileged to refuse to 
answer questions regarding Communist Party of Colorado and her employment by it since 
answers might incriminate her under the Smith Act, 54 Stat. 670, 671 (1940), as amended, 
62 Stat. 608 (1948), 18 U.S.C.A. § 2385 (1951). 

172 52 Stat. 631 (1948), as amended, 56 Stat. 248 (1942), and 64 Stat. 399 (1950), 22 U.S.C.A. 
§ 612 (1950). 

73 If the gaps in the immunity statute discussed below are disregarded, it is arguable 
that the Act confers absolute immunity. The argument is that the ‘“‘transaction” to which 
registration “relates” is membership in an action organization, and that the statute, by provid- 
ing that membership, per se, shall not be criminal, protects against prosecution for the transac- 
tion involved. But the flaw in this argument is that membership has a “‘direct and substantial” 
bearing on violations of the Smith Act. See Blau v. United States, 71 S. Ct. 223, 224 (1950); 
Smith v. United States, 337 U.S. 137, 148 (1949). Accordingly, absolute immunity involves 
immunity for such related crimes, which the McCarran Act fails to provide. 

174 142 U.S. 547 (1892), criticized in 8 Wigmore, Evidence §§ 2283, 2261 (3d ed., 1940). 

78 Consult authorities cited note 59 supra. 


*76 Consult Sutherland, op. cit. supra note 147, at 408, n. 116. The gaps might be construed 
away by a broad construction of Section 4(f), which is paraphrased, page 720 infra. But prior 
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It is appropriate to digress from the supplementary requirements in 
order to point out that the failure to confer absolute immunity would not 
make the immunity provisions inadequate with respect to the statutory 
requirement that a member of an action-organization subject ‘to a final 
order register the fact of his membership. Even if that statement were not 
barred from evidence in a subsequent criminal proceeding by the doctrines 
regarding “involuntary” statements discussed above, it would be barred 
by the immunity provisions. Moreover, there would be no basis for the 
contention that the registrant was being forced to supply a clue or a lead 
since the government is required to establish the existence of the clue 
before an enforceable duty to register arises. But, unless doctrines regard- 
ing involuntary statements are controlling with respect to the statutory 
requirement, the registrant could effectively argue in some situations that 
the immunity provisions are inadequate because of the gaps in the area to 
which they apply. 

We return from our digression to deal with another imperfection-in 
the immunity provisions. Since they operate only with respect to regis- 
tration as a member or an officer, they are not applicable to some 
of the supplementary information requirements, e.g., the registrant’s 
aliases and his connection with foreign governments. As the legislative 
findings incorporated in the McCarran Act indicate,"’’ the connection of 
such information with a possible criminality will frequently be close 
enough so that the information would be held to be incriminating.*” 

In view of the imperfections in the immunity provisions, the supple- 
mentary informational requirements imposed on individuals will fre- 
quently run afoul of the privilege unless the limiting doctrines discussed 
earlier in this paper are invoked, viz., the doctrine of the Shapiro case and 
the related doctrine that the privilege is applicable only to disclosures 
required of persons gua witnesses. 

These supplementary requirements, assuming they are valid the privi- 
lege aside, could be sustained on the basis of the elastic standards laid 
down in the Shapiro case. But the application of the Shapiro doctrine to 


to such construction, it is unlikely that a potential registrant would be required to take the 
risk that Section 4(f) would be construed literally. 

A qualification of the suggestion that the gaps would make the immunity inadequate 
should also be noted: The privilege protects against disclosures connected with past, and not 
future, crimes. Accordingly, unless there was some basis for concluding that a potential 
registrant, before his duty to register arose, had violated sections of the Act to which the 
immunity provisions are not applicable, the immunity gaps would not be fatal to the regis- 
tration requirement. 

77 Consult Section 2 of the Act. 


#78 See note 59 supra. 
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these requirements will underscore the queer results which that doctrine 
produces. Thus a person, although immune from disclosing his Commu- 
nist affiliations or his aliases to a grand jury, could be impelled to register 
that information with the Attorney General. Confronted with such a re- 
sult, the Court may bend or avoid the precedents which have limited the 
privilege. It is easy to suggest arguments for distinguishing or limiting 
these precedents. The limiting doctrines arose largely out of economic 
regulation—in areas remote from civil liberties. The McCarran Act was 
assailed in the President’s veto message as “the greatest danger to freedom 
of speech, press, and assembly since the Alien and Sedition Laws of 
1798.79 In this view, the Act is a modern outbreak of the heresy hunts 
which contributed to the recognition of the privilege in English law. The 
present hysteria against unpopular views makes the early history of the 
privilege a particularly pertinent caution against narrowing its scope. 

Technical distinctions between the OPA requirements and the supple- 
mentary informational requirements are also available. Many persons 
could presumably have recorded the prescribed OPA data without involv- 
ing themselves in the slightest suspicion of criminality.**° This is not true 
of the potential registrant faced with the supplementary requirements of 
the McCarran Act. Although the Act somewhat disingenuously provides 
that Communist membership shall not per se be criminal,"** a person who 
registers his membership in an action organization practically confesses 
his violation of the Smith Act. Indeed, he also comes close to confessing a 
violation of Section 4(a)*** of the McCarran Act if that section is loosely 
construed. Compliance with other supplementary requirements has simi- 
lar tendencies, although to a lesser degree. 

The answers to the foregoing arguments are implicit in the earlier dis- 
cussion. Although history supports the use of the privilege as a limitation 

179. N.Y. Times, p. 8, col. 5 (Sept. 23, 1950). For an appraisal of this view, see Sutherland, 
op. cit. supra note 147, at 397 et seq. 


*8 See on this point California v. LaRue McCormick, Los Angeles Daily Journal, p. 1 
(Cal. App., Feb. 28, 1951). The LaRue case involved a Los Angeles County ordinance which 
required Communists to register and to supply data comparable to the data required by the 
regulations under the McCarran Act. The ordinance did not, however, provide for advance 
administrative determination of those subject to the registration requirement. The ordinance 
was invalidated as requiring incrimination under the California Criminal Syndicalism Act. 
The ordinance was distinguished from statutes requiring an automobile driver involved in an 
accident to give his name and other data, on the ground that such information does not neces- 
sarily implicate the driver in a crime. Ibid., at 7. 

1% Section 4(f). 


*% Section 4(a) makes it unlawful to agree to perform any act which would substantially 
contribute to the establishment in the United States of a foreign-controlled totalitarian dic- 
tatorship. 
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on repressive legislation, the pertinence of that history is weakened, if not 
destroyed, by the development of more relevant constitutional protec- 
tions. If the Act violates the First Amendment, it is obviously unnecessary 
to invoke the privilege. Indeed, it is undesirable to confuse these two pro- 
tections, for such confusion anomalously requires men to stigmatize 
themselves as criminals in order to vindicate basic constitutional values. 
If no constitutional values independent of the privilege are involved, po- 
tential registrants under the Act are, so far as the privilege is concerned, 
in a position essentially no different from that of persons required to record 
evidence of illegality in income tax returns or in price records.** The fact 
that compliance with the latter requirements need not in some cases ap- 
proach a confession is, as the earlier discussion indicated, not a satisfac- 
tory basis for distinction. The number of cases in which compliance will 
involve incrimination can in a large measure be determined by the me- 
chanics of statutory drafting. Moreover, the fact that others may comply 
without incriminating themselves is of small comfort to the businessman 
or taxpayer whose compliance necessarily involves self-incrimination. 
Accordingly, unless the Court (if it reaches the question) upholds the 
registration provisions as compatible with the privilege, it must repudiate 
the Shapiro doctrine, or limit it in some fashion which will suggest that 
the application of the doctrine depends on the Court’s appraisal of the 
substantive policy implemented by informational requirements. 


CONCLUSIONS 

However the Court resolves—or avoids—the perplexing issues of self- 
incrimination presented by the McCarran Act, the repudiation of the re- 
quired-records doctrine would, it is submitted, be unfortunate. The issues 
raised by that exception cannot be dissociated from the deep-rooted 
doubts regarding the utility of the privilege. These doubts operate with 
special force where the documents of business subject to regulation or 
where the security of the state is involved. The answer that these doubts 
were resolved by the Fifth Amendment cannot be controlling in a forum 
which narrowed the privilege in the corporation and association cases. 
For these decisions opened the door to the claim of the regulatory power. 
And the major regulatory programs of our time have clearly reflected the 
conviction that effective administration presupposes access to books and 
records.*4 Without that tool, the enforcement of complicated regulation 


*8s But cf. California v. LaRue McCormick, Los Angeles Daily Journal, p. 1 (Cal. App., 
Feb. 28, 1951). 


184 See United States v. Shapiro, 335 U.S. 1, 6, n. 4 (1948), for a collection of such statutes. 
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would break down or would involve additional costs not easily met in a 
period when the government is assuming staggering commitments. It is 
not surprising that a majority of the Supreme Court was convinced that 
the application of the privilege to required records is a luxury which a 
welfare-warfare state cannot afford. 

It is true, as Mr. Justice Frankfurter has said, that the protection of the 
regulatory power in the Shapiro case marks a shift in the relationship of 
the citizen to his government.”* But the Shapiro case merely reflects, it 
did not produce, the changed relationship. The change is an incident of 
the pervasive expansion of the government’s regulatory and revenue 
powers. Like the line of cases which have removed the barriers to adminis- 
trative investigation which were once spun out of the Fourth Amend- 
ment,” the Shapiro case, in limiting the Fifth Amendment, merely recog- 
nizes that the government, having assumed far-reaching tasks, must be 
given appropriate investigatory powers. 

The Shapiro case, despite its dangers, does not leave the citizen with- 
out protection against governmental demands for records and reports. 
For the due process clause and the privilege against unreasonable search 
and seizures, as well as the First Amendment, are still barriers against 
“unjustified” invasions of privacy. These restraints seem more appropri- 
ate for the accommodation of the conflicting values involved because they 
re openly more flexible and because their operation does not require a 
paradoxical connection between the required data and crime. Experience 
in the corporate field and with the required-records doctrine suggests that 
these restraints can be applied to achieve a “proper” balance between the 
demands of privacy and those of modern regulation. 

*8sThid., at 50. 

*% Consult Davis, The Administrative Power of Investigation, 56 Yale L.J. 111 (1947). 





INTERNAL AFFAIRS OF UNIONS: GOVERNMENT 
CONTROL OR SELF-REGULATION? 


Morris D. ForKxoscu* 


‘ , ] HILE DISCUSSIONS concerning the activities of labor un- 
ions in relation to management and to government are nu- 
merous, comparatively little has been written about their in- 
ternal affairs—their organization, their functioning, their relations to 
their members, and the methods by which internal discipline and the 
rights of members are enforced. In the past two centuries labor trends have 
reflected primarily the constant struggle for labor’s betterment; it has 
been only comparatively recently that the relation of unions to their con- 
stituents has become part of the over-all labor picture and that a sepdrate 
philosophy has been developed." 

It is not too daring to predict that within our lifetime the American 
trade union will assume that degree of stability which has characterized 
the English scene for many decades and will arrive at the point where 
future gains must be measured primarily in terms of productivity. This 
labor millennium, if it be such, will bring responsibilities commensurate 
with the power possessed,’ and it appears most probable that the one 
important area which thereupon must widen both for labor and for gov- 
ernmental discussion will be that which involves the relation of member 
to member, of member to union, and of union to union. 

* Professor of Law, Brooklyn Law School. 


* The conflicting approaches are best illustrated in Anderson, Introduction to Brown, 
National Labor Policy 7 (1950). 


2 The most important and “ultimate” of such power possibilities is, under our capitalistic 
system, the joint management of industry or, at the very least, board membership and a share 
in the decisions involving production policy, prices, employment and discharge. That such a 
goal is not overlooked today is seen in numerous efforts by some labor leaders and organiza- 
tions either to join management directly, through stock purchases and voting, or through col- 
lective bargaining procedures and processes. The International Ladies Garment Workers 
Union, for example, has great control over small-shop physical production. Dr. William Oom- 
berg, head of the union’s division of production efficiency, has the task of suggesting to em- 
ployers methods of increasing production and efficiency, thereby resulting in greater income for 
increased profit and wage distribution. Reference should be made to the German situation 
where the Ruhr steel and iron industries were confronted by the West German Metal Workers’ 
Union demands, through a strike threat, for “co-determination.” Chancellor Adenauer was 
reported as having endorsed, in principle, a law that would give the workers the right to 
bargain with employers as to matters involving production, sales, and purchasing policies as 
well as on wages and hours. Consult N.Y. Times, p. 6, col. 4 (Jan. sth, 1951) and § 1, P. 23, 
col, 1 (Jan. 7th, 1951). 
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The experience abroad discloses, however, that this labor maturity 
was not alone the result of passing years, but was also a consequence of 
numerous legislative and judicial internal restrictions. It may therefore 
be profitable to examine the trend of legislative and judicial interference 
with the internal functionings of trade unions in this country and to 
determine the motivations and objectives of this interference. 

During the decade commencing in 1937 numerous restrictions and 
requirements involving the internal affairs of unions were enacted, cover- 
ing a multiplicity of topics. The North Dakota Union Regulation Act 
of 1947,‘ as an example of a statute which was narrow in scope, required 
merely that unions file annually the names, addresses, and salaries of 
their officers, union aims and objectives, the scale of dues, and the 
amount of money collected. 

The Delaware Act* of the same year represented the opposite extreme. 
In addition to the usual informational requirements, there must be filed 
annually reports concerning: union initiation fees, dues, and assessments 
levied in the preceding twelve months; union limitations on membership; 
the number of paid-up members; election details, including the number 
of votes for and against each candidate; the date of the last financial 
statement furnished members, copies of which must be filed semi-annu- 
ally. Copies of all working agreements with employers must similarly be 


filed. These provisions actually required unions to do no more than publi- 
cize what they already do on their own initiative. However, the Delaware 
law also required that union constitutions provide for democratic methods 
of government and rendered void all provisions concerning terms and con- 
ditions of work, hours, and labor-saving devices. Increases in fees or dues, 
and election of officers,® require a majority vote; no initiation fee is to be 


3 The English Trade Disputes and Trade Unions Act, 17 & 18 Geo. V, c. 22, § 4 (1927), for 
example, forbade unions from requiring any member to contribute to a union political fund 
without his consent. This act may have been intended to weaken union treasuries and render 
impotent any political labor influence, but coincidentally therewith the internal functioning 
of unions was affected. There is an American counterpart to this restriction, Labor Manage- 
ment Relations Act of 1947, § 304, 61 Stat. 159 (1947), 18 U.S.C.A. § 610 (1950), which makes 
it unlawful for any labor organization to make a contribution or expenditure in connection 
with any “federal election or state primary or convention or caucus to select a federal candi- 
date.” On the other hand, this legislation involves external union contributions, whereas the 
English statute prohibited compulsory internal union assessments for political purposes. 


4N.D.L. (1947) c. 242, § 3. For information on the state statutes here discussed, see Cohen, 
State Labor Legislation, 1937-1947 (1948). 

5 Del. L. (1947) c. 196, § 18. Also, hiring halls are outlawed, as well as coercion of employers 
to employ recommended or approved individuals, or any other method of interference with 
the employer’s right to choose his own employees. This Act, however, has been repealed by 
1950 legislature. 


 Tbid., § 21. Aliens, Communists, and persons convicted of a felony are barred from hold- 
ing office. 
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over twenty-five dollars;’ elections must be by secret ballot after at least 
fifteen days’ notice to all members; no such election is to be valid if in- 
fluenced by coercion, or intimidation, and the results must be tabulated 
by an impartial outsider. As to strikes, notice of the taking of a strike 
vote must be given to all members, and an employer affected thereby 
“must be given the privilege of attending and stating orally the proposals 
made by him to the union.””* The Taft-Hartley Act, while not as severe, 
is nevertheless as sweeping.’ 

It may be queried why this sudden influx of government regulation in 
the internal affairs of unions has suddenly assumed these awesome pro- 
portions. Aside from particular instances of official corruption, which 


7 Ibid., § 18. In addition, no suspension or expulsion is lawful except for good cause and after 
a fair and public hearing. 


§ Cohen, op. cit. supra note 4, at 30. Mention is also made of other state laws, including 
the Fair Employment Practice Acts in a few jurisdictions, which outlaw such union practices 
as discriminating against anyone because of race, color, religious and national origin or ances- 
try. Ibid., at 31-32. While these purposes are extremely laudable and unquestionably “‘ac- 
ceptable,” it is the method employed, i.e., legal coercion, with which our examination is con- 
cerned. Likewise do we eschew any question of wisdom or desire, concentrating again merely 
upon the state’s act per se. That unions voluntarily pledge, in collective bargaining agree- 
ments, not to discriminate against a nonunion worker or applicant because of race, creed, 
color, sex, marital status, national origin, or political beliefs, and that they thereby go beyond 
statutory requirements, is borne out in Abraham Weiss’s study of collective bargaining 
provisions which details “Union Functions, Rights, and Responsibilities,” Bureau of Labor 
Statistics, Bull. 908-2, 51-54 (1949). 


Labor Management Relations Act of 1947, §9o(h), 61 Stat. 146 (1947), 29 U.S.C.A. 
§ 159(h) (Supp., 1950), provides for filing of non-Communist affidavits, which is a regulation 
of union-desired conduct in that it restricts the field of permissible choices. Constitutionality 
was upheld in American Communications Ass’n v. Douds, 339 U.S. 382 (1950). The “ ” or 
“bad” aspects of this requirement are of no present concern since we here investigate limita- 
tions as such. Parenthetically, it may be pointed out that practically all American labor unions 
detest communist infiltrators even more than many a governmental official, and the experi- 
ences of the past two years have demonstrated this forcefully. Insofar as internal union 
charges against union officials or members are concerned, the Ford Local 600 of the U.A.W., 
CIO, recently tried five local officials on charges of violation of the International constitution 
which barred Communists from office. N.Y. Times, p. 77, col. 3 (Oct. 8, 1950). During r950 
the CIO expelled eleven Unions whose leadership was accused of communist activities and 
party-line-following, and which were considered detrimental to the CIO policies; prior to 
expulsion, charges were preferred, a hearing or trial was held, and due process was accorded. 
N.Y. Times, p. 71, col. 4 (Jan. 2, 1951). 

Section 9(f)(A) requires the filing of union names and addresses, the names, titles, com- 
pensation and allowances of the three principal officers and of any others whose aggregate in- 
come exceeds $5,000 per annum; the manner of selection of such individuals; initiation fees; 
amount of regular dues; detailed statements of constitutional and by-law provisions regarding 
membership qualifications, elections, meetings, assessments, fines, contract ratification, author- 
izations for strikes, disbursements, audits, expulsions and grounds therefor. Sections 9(f) (B) (2) 
and o(g) require, however, that financial reports be given not alone to the government 
but to union members as well, and the National Labor Relations Board requires proof thereof 
before its facilities may be invoked. The requirements of 9(f) and 9(g) have been upheld as 
constitutional in National Maritime Union v. Herzog, 78 F. Supp. 146 (D.C. 1948), aff’d 334 
U.S. 854 (1948). It is this type of affirmative union action—legislatively imposed—which is of 
present concern. 
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might perhaps have easily been overcome by existing criminal statutes, 
the very nature of the autonomous international union’® has made it 
suspect, and therefore has required that it be subject to the law.* The 
fundamental question is raised whether the mere existence of power, 
regardless of the nature of its being or the conditions of its exercise, does 
not deprive the possessor of absolute immunity (constitutional or other- 
wise) to which it might ordinarily be entitled.” 


© The hierarchy of labor groupings is not presently important, and it is sufficient to note 
here merely the autonomous nature of the international union and its greater power over the 
local. Cf. Brooks, When Labor Organizes (1937) passim, 252 et seq., wherein the scene up to 
1937 is portrayed and the evolution of the international’s power is displayed. The conclusions 
given in the last paragraphs of this article, which seemingly relate solely to the individual 
unionist engaged in a dispute with his local union, are nevertheless relevant to a union- 
international or international-federation controversy. See N.Y. Times, § 1, p. 35, col. 5 (Dec. 
21, 1950) which lists the International Ladies Garment Workers Union charges against the 
head of the New York City Central Trades and Labor Council. A committee was appointed 
but it is questionable whether the AFL has much power to do aught but investigate the facts. 

It may now be noted that any discusion hereinafter concerning a “contract” between local 
union and local member is not to be deemed to omit consideration of the contract between the 
international and the local, for the charter issued to the latter is a contract which binds the 
local’s members as well, and the international charter may therefore be termed the basic 
contract upon which the local’s subsidiary contract with the members must be built and 
which serves to define, limit, and otherwise control all rights or privileges emanating there- 
from. 


1 “Subject to the law” should be read here as “subject to some aspects of particular laws,” 
for general enactments covering general conduct will bear most heavily upon certain groups. 
For example, the basic purpose of the Sherman Act of 1890, 26 Stat. 209 (1890), 15 U.S.C.A. 
§ 1 et seq. (1950), is generally conceded to have been control of business practices overstepping 
permissible borders, but the generality and vagueness of the law was so construed as to bring 
labor within its ken. The eventual result was the Norris-LaGuardia Anti-Injunction Act of 
1932, 47 Stat. 70 (1932), 29 U.S.C.A. §§ 101-15 (1950) and the changeover in judicial thinking. 
See Forkosch, Equity Versus Taft-Hartley Injunctions, 24 Temp. L.Q. 277 (1951), for a presen- 
tation of the historical basis, development, and present condition of labor injunctions. 

12 See note 17 infra. Reference is also made to the Durham incident in England where the 
Durham County Council voted to impose closed-shop conditions upon all its 15,000 employees, 
despite the Labour Party (national) Government’s disapproval, and thereby touched off a 
controversy which rocked the Party. N.Y. Times, p. 18, col. 3 (Nov. 29, 1950). 

See the opinion of Justice Douglas, dissenting, in United States v. Columbia Steel Co., 
334 U.S. 495, 536 (1948), with which Justices Black, Murphy, and Rutledge concurred: 
“Power that controls the economy should be in the hands of elected representatives of the 
people, not in the hands of an industrial oligarchy. Industrial power should be decentralized. 
It should be scattered into many hands so that the fortunes of the people will not be de- 
pendent on the whim or caprice, the political prejudices, the emotional stability of a few self- 
appointed men. The fact that they are not vicious men but respectable and social minded is 
irrelevant. That is the philosophy and the command of the Sherman Act. It is founded on a 
theory of hostility to the concentration in private hands of power so great that only a govern- 
ment of the people should have it.” 

Forkosch, op. cit. supra note 11, discusses the legislative and decisional history of the three 
interlacing anti-trust statutes, with the Supreme Court’s final about-face on legislative grounds. 
Today union action for its self-betterment is safe-guarded from anti-trust prosecution where 
such activity is not part of any entrepreneurial scheme or collaboration. See also CIO Depart- 
ment of Education and Research, “Labor Monopoly”—A Phony Issue, 11 Economic Out- 
look 25 (1950), for an excellent discussion of the reasons why labor organizations feel they 
are not monopolies subject to the anti-trust laws. The point, of such discussion lies in its 
propaganda offset to business efforts to bring labor under such laws in the future. 
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Are unions today so powerful that the public interest requires immedi- 
ate checks regardless of objective abuses?" Or is it merely the rapidity 
of their growth in the past decade and a half, since the Wagner Act’s pas- 
sage, that makes them loom so large to our unaccustomed eyes? Most 
likely it is this latter aspect which has been the reason for recent restric- 
tions, for unions today are still numerically a working minority and the 
recent 1950 elections have cast doubt on their ability to “deliver” po- 
litically in all instances."* The fears engendered during the Wagner era," 
resulting in the stringent post-war state and federal statutory restric- 
tions,”* may well dissipate themselves, although their memory will linger. 
It is still “in the cards” that labor will in the not-too-distant future “find 


"3In passing upon the constitutionality of a state prohibition of union financial contribu- 
tions to political parties or to persons running for political office, Ann. Civ. Stat. (Vernon, 
1925) art. 5154a, § 4(b), the Court of Civil Appeals of Texas upheld such provision, stating 
that such “laws are designed to prevent [elected officials from] becoming unduly amenable to, 
or subject to undue control or influence by, any particular group when the interests of such 
group affect the public interest.” American Federation of Labor v. Mann, 188 S.W. 2d 276, 
283 (Tex. Civ. App., 1945). ‘ 


4 This was the popular and immediate reaction to the 1950 election returns. A more ana- 
lytical approach, reaching contrary conclusions, is found in Hollander, Labor Didn’t Lose the 
Elections, 34 New Leader 18 (1951), where it is stated: “Labor has never contended that it 
could elect candidates by its own efforts alone. We have always made the point that we must 
work together with all other groups which have the same interest in good government that 
we have. . . .” Ibid., at 19. 


*S For a general approach, setting forth one person’s reactions to these alleged “public 
fears,” see Arnold, The Bottlenecks of Business (1940), c. XI, entitled ““Labor—Restraints of 
Trade Among the Underdogs.” For one of the most comprehensive reports concerning par- 
ticular fears during this period, reference is made to the American Civil Liberties Union’s 
1941 Committee on Trade Union Democracy which promulgated one such study in 1943 
under the title “Democracy in Trade Unions—A Survey, With a Program of Action.” The 
Committee felt that “[tJhe increasing responsibilities placed on trade unions by governmental 
protection of their democratic rights demand that they in turn accept the responsibility for 
the democratic conduct of their own affairs. An autocratic union, run without the full par- 
ticipation of its membership, cannot morally claim democratic rights in dealings with em- 
ployers through the intervention of public agencies.” Ibid., at 7. 

16 Brown, op. cit. supra note 1, surveys the Taft-Hartley Act after three years and men- 
tions five reasons for that Act’s passage. The first and fifth involve “union actions which roused 
public fear and resentment” and “the legislative process” culminating in the 1947 Act. The 
author concludes: “Abuses in the internal affairs of a minority of unions also gave the labor 
movement a black eye. There was ground for criticism for excessive fees charged under some 
closed-shop contracts, laxness in the finances of occasional unions, restrictions on member- 
ship, and arbitrary expulsions.” Ibid., at 15. As to the legislative process, the author points to 
state enactments preceding the passage of the Act, beginning with restrictive state legisla- 
tion in 1943 and culminating in “‘the flood of anti-closed-shop and other restrictions in 1947. 
The major part of this legislation came from the South and Southwest, and from the largely 
agricultural states of the Midwest and Far West. But it was cited as evidence that ‘the public’ 
demanded restraints on union abuses and it had its influence in bringing federal action,” ibid., 
at 6, citing Millis & Brown, From the Wagner Act to Taft-Hartley 316-22 (1950). For an 
appraisal of this volume see this writer’s review in 17 Brooklyn L. Rev. 163 (1950). For an 
early comparative study of the American Federation of Labor’s and the Chamber of Com- 
merce’s programs and attempted influencing of legislation, see Childs, Labor and Capital in 
National Politics (1930). 
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itself” both with respect to power and to maturity and that wise leader- 
ship will accept the responsibilities which such power entails. 

Insofar as power is here involved, let us examine the position of an in- 
dividual union member who is involved in an internal schism and is 
catapulted into a fight for his economic life. Since in a closed or union 
shop an employer will ordinarily be reluctant to intervene in an intra- 
union quarrel,’’ any labor “boss” can apparently wield despotic powers 
which affect individuals, families, and often entire communities. Although 
the modern labor leader bears but little resemblance to his popular stereo- 
type of the 1930’s and 1940’s,”* his power over the destinies of individual 
members may still be extensive. What limitations, both internal and ex- 


1 For example, assume a worker desired to join a union for no reason other than to be a 
member of a group. Can he legally force himself in by obtaining court relief compelling the 
union to admit him? The answer is obviously no, and cases are unnecessary, for otherwise 
all social groups would be invaded and disbanded. But assume the worker is faced with some 
form of the closed shop, thereby rendering it impossible for him to obtain permanent work 
unless he is a union member—and the union refuses to admit him. A long series of cases say 
no, with the pattern being set in Mayer v. Journeymen Stone-Cutters’ Ass’n, 47 N.J. Eq. 
519, 20 Atl. 492 (1890). See also Simons v. Berry, 210 App. Div. 90, 205 N.Y. Supp. 442 (1st 
Dep’t, 1924); Miller v. Ruehl, 166 N.Y. Misc. 479, 481, 2 N.Y.S. 2d 394, 395 (S. Ct., 1938); 
Consult Chafee, The Internal Affairs of Associations Not for Profit, 43 Harv. L. Rev. 993 
(1930); Mintz, Trade Union Abuses, 6 St. John’s L. Rev. 272 (1932). 

Does this mean that such worker has no recourse? Although the 1890 New Jersey Mayer 
case, supra, left the work-seeking applicant without remedy where the union arbitrarily closed 
its doors to future membership during one year, the case of Wilson v. Newspaper Deliverer’s 
Union, 123 N.J. Eq. 347, 197 Atl. 720 (1938), saw the same court holding now that it was 
against public policy for a closed-shop contract to force out of his twelve-year employment an 
individual worker who was refused membership because the union roster was full and many 
of its members were unemployed. Query: Would a one-year closing have been upheld on the 
Mayer decision? The factual difference rests upon legal-, mental-, and will-coercion, which 
caused the court to denounce these “‘baldly selfish” policies even though admitting “that the 
monopolistic tendencies or purposes or contracts of such unions are not contrary to the policy 
of the state.”” However, continued the court, “[a] monopoly raises duties which may be en- 
forced against the possessors of the monopoly. . . . [T]he holders of the monopoly must not 
exercise their power in an arbitrary, unreasonable manner so as to bring injury to others. The 
nature of the monopoly determines the nature of the duty. . . . A union may restrict its mem- 
bership at pleasure; it may, under certain conditions, lawfully contract with employers that 
all work shall be given to its members. But it cannot do both.” Ibid., at 350 and 722. Consult 
Forkosch, Secondary Boycotts Under the Taft-Hartley Law, 1 CCH Lab. L.J. 1009 (1950). 

See also recent state statutes prohibiting or regulating a closed shop, union shop, or varieties 
thereof, Cohen, op. cit. supra note 4, at 13-18, 115-121. See also, for federal legislation, 
Labor Management Relations Act of 1947, § 8(a)(3), 61 Stat. 140 (1947), 29 U.S.C.A. 
§ r58(a)(3) (Supp., 1950), prohibiting the closed shop but permitting a union shop under 
certain conditions, not here required to be expanded upon. Other statutes, like the New York 
Civil Rights Law (McKinney, 1950) §§ 41-43, prohibiting union refusal of membership be- 
cause of race, color, or creed, are not detailed. 

18 The late Sidney Hillman, of the Amalgamated Clothing Workers Union, David Dubinsky 
of the I.L.G.W.U., William Green, Philip Murray (and even John L. Lewis) are examples of 
labor leaders who have proved themselves contrary to the stereotyped notion of the “grasping 
monopolist.” Consult Ginzberg, The Labor Leader (1948); Mills, The New Men of Power 
(1948). 
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ternal, have been imposed on the abusive exercise of such power? It is 
with these restrictions that this paper is primarily concerned. 

First and foremost in our examination are the restrictions imposed by 
the union itself in its constitution and by-laws, which are the union’s 
fount of power and authority’? as well as the source of member’s rights.?° 
These documents control all internal union affairs.* Courts have gen- 
erally permitted union interpretation” and enforcement of their own con- 
stitutional provisions,** even though the result may be to limit a mem- 
ber’s freedom of action*‘ or his union constitutional rights.*5 

This does not, of course, mean that a union is a government within 
its borders, self-sufficient and answerable to no one. For over and above 
the union are the federal and state governments. Thus a union may not 
enact constitutional provisions contrary to express criminal or civil 


19 See Nilan v. Colleran, 283 N.Y. 84, 27 N.E. 2d 511 (1940), as to the charter from an 
international; McFadden v. Murphy, 149 Mass. 341, 21 N.E. 868 (1889), regarding the consti- 
tution. We shall use “constitution” for both of these, as well as for the by-laws, unless the 
contrary is indicated. 


2° Pratt v. Rudisule, 249 App. Div. 305, 292 N.Y. Supp. 68 (4th Dep’t 1936). In ici 
certain members in direct contravention of union constitutional procedural provisions, the 
union was compelled to reinstate and was held liable in damages for loss of earnings. Harris v. 
Nat’l Union of Marine Cooks & Stewards, 221 P. 2d 136 (Cal. App., 1950). 


 O’Keefe v. Local 463 of United Ass’n of Plumbers, 277 N.Y. 300, 14 N.E. ad 77 (1938); 
Opera on Tour v. Weber, 258 App. Div. 516, 17 N.Y.S. 2d 144 (1st Dep’t, 1940), rev’d 285 
N.Y. 348, 34 N.E. 2d 349 (1941). See also Pratt v. Rudisule, 249 App. Div. 305, 292 N.Y. 
Supp. 68 (4th Dep’t, 1936); Kaplan v. Elliot, 145 N.Y. Misc. 863, 261 N.Y. Supp. 112 (S. Ct., 
1932); Irwin v. Possehl, 143 N.Y. Misc. 855, 257 N.Y. Supp. 597 (S. Ct., 1932); Bricklayers’, 
Plasterers’ & Stonemasons’ Union v. Bowen, 183 N.Y. Supp. 855 (S. Ct., 1920); Tesoriero v. 
Miller, 274 App. Div. 670, 88 N.Y.S. 2d 87 (4th Dep’t, 1949). 


22 Since interpretation may easily become union legislation and thus result in an indirect 
enactment via non-constitutional means, courts will generally permit only union construction 
in good faith, through its regularly constituted tribunals, and not in contravention of public 
policy, to be final and binding on members. Pratt v. Rudisule, 249 App. Div. 305, 292 N.Y. 
Supp. 68 (4th Dep’t, 1936); Sullivan v. Barrows, 303 Mass. 197, 21 N.E. 2d 275 (1939); 
Heasley v. Operative Plasterers, etc., Ass’n, Local No. 31, 324 Pa. 257, 188 Atl. 206 (1936). 


#3 W. F. Construction Corp. v. Hanson, 250 App. Div. 727, 293 N.Y. Supp. 170 (2d Dep’t, 
1937): 


24 As by preventing its members from joining other like types of association, Interborough 
Rapid Transit Co. v. Lavin, 247 N.Y. 65, 159 N.E. 863 (1928); or from seceding with a local’s 
property, even though the vast majority is in favor, where a constitutional minority is ada- 
mant, Martin v. Smith, 286 Mass. 227, 190 N.E. 113 (1934); or from claiming lack of notice 
where he is suspended for nonpayment of dues, Sammel v. Myrup, 12 N.Y.S. ad 217 (N.Y. 
Munic. Ct., 1939). ~ 


%5In Curatella v. Scida, Spec. Term Part 3, N.Y.L.J. (March 24, 1948), Justice Hammer 
denied a unionist’s application of judicial reinstatement after having been duly tried and found 
guilty by the union’s executive board, stating that “(t]he proceedings having been regular, 
plaintiff is entitled to no relief. The court will not substitute its judgment for that of the 
executive board, nor will the court review the proceedings or reexamine the merits of the 
expulsion. . . .” 
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statutes, nor may it take action in contravention of such legislation.* 
Aside from legislation imposing requirements as to the content of union 
constitutions, other statutory provisions exist which mold union ac- 
tion toward union members. On the national scene, Section 8(b)(1) of 
the Taft-Hartley Act?’ makes it an unfair union labor practice to restrain 
or coerce employees in their Section 7 rights but does “not impair the 
right of a labor organization to prescribe its own rules with respect to the 
acquisition or retention of membership therein... .’’ Section 8(b)(2)* 
forbids union coercion of an employer to cause him to discriminate 
against an employee to whom union membership “has been denied or 
terminated on some ground other than” non-payment of dues or initia- 
tion fees, thereby in effect limiting the preceding subdivision’s “grant”’ 

“re-iteration” of labor’s long-held right to determine its own member- 
ship conditions.*® For when the union has a union shop, judicial review of 
expulsion is eventually accorded for all “ground{s] other than’ non- 
payment of dues or initiation fees.*° Likewise, under Section 8(b)(5),** 


The latest Supreme Court pronouncements upon this subject of state policy are: 
‘ughes v. Superior Court of Calif., 339 U.S. 460 (1950); International Brotherhood of Team- 
sters v. Hanke, 339 U.S. 470 (1950); and Building Service Employees v. Gazzam, 339 U.S. 
532 (1950). 

2761 Stat. 141 (1947), 29 U.S.C.A. § 158(b)(1) (Supp., 1950). 

28 61 Stat. 141 (1947), 29 U.S.C.A. § 158(b)(2) (Supp., 1950). 

29 For example, what of a union constitutional provision providing for the expulsion of a 
dual unionist? Say that Jones, a member of X union which has a union shop agreement, be- 
comes the guiding spirit of a rival union which is seeking to oust X from Board certification. 
May X expel Jones and then request the employer to fire non-member Jones from its valid 
union shop contract? Or is this a violation of 8(b)(2)? Numerous NLRB cases hold that it is 
and refuse to permit such discharge, and the courts have upheld such interpretation. 

3eIn Pen & Pencil Workers Union, 2 CCH Lab. L. Rep. 410,353 (1950), the NLRB has 
recently held a worker’s refusal to pay two of three twenty-five dollar fines assessed against her 
by the union in 1947 to be insufficient to justify the union’s actions causing her discharge, and 
has ordered the union to reimburse the employee for her loss of wages and to notify the 
company that it had no objection to her immediate reinstatement. Thus a member’s failure 
to pay only the statutory “periodic dues” or “initiation fees” which 8(b)(2) enumerates can 
be considered ground for discrimination, i.e., causing discharge, since “[tJhe legislative history 
of the 1947 amendments to the act fully supports the conclusion that fines generally were not 
intended to be encompassed within” such terms. Ibid., at n. 6. Member Murdock, in an 
October 12, 1950 amendment, inserted footnote 5A wherein he reserved judgment on the 
question whether 8(a)(3) and 8(b)(2) require, or do not require, an employer “who actually 
effected the discriminatory discharge” to be an indispensable party respondent. 

On January 6, 1951, the Board decided the case of Electric Auto-Lite Co., 2 CCH Lab. L. 
Rep. $10,537, 92 N.L.R.B. No. 171 (1951), which involved discharge of an employee because 
of his failure to pay a union “dues increase” of fifty cents a month, the Board finding it actu- 
ally was a fine for failure to attend union meetings. A valid maintenance-of-membership 
contract was in existence, but insofar as it permitted and required discharges for loss of union 
membership where reasons other than “periodic dues and . . . initiation fees” were involved, 
an 8(a)(3) and 8(b)(2) violation had occurred, with the former applying because the employer 
had “reasonable grounds for believing” the expulsion was for such “other” reasons. The union 
and employer were held “jointly and severally” liable for loss-of-pay reimbursement as well 
as reinstatement, etc. Chairman Herzog and Board Members Reynolds and Murdock con- 
curred, with Board Member Styles dissenting. 


3 61 Stat. 142 (1947), 29 U.S.C.A. § 158(b)(5) (Supp., 1950). 
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which forbids labor organizations having a union shop contract under 
Section 8(a)(3) to require “excessive or discriminatory”’ initiation fees, 
eventual judicial review is found inherent in such statutory provisions, so 
that in these two subdivisions are found restrictions upon unions’ internal 
functionings, as well as possible judicial review thereof.** Section 14(b),** 
however, must not be overlooked; although Section 8(a)(3)*4 permits 
union shop contracts,*5 Section 14(b) permits states to forbid and out- 
law their execution or enforcement within their borders. Thus in states 
which have outlawed union shop agreements, Section 8(b)(2) does not 
operate to deter unions from setting whatever membership qualifications 
they desire; in short, the Section becomes irrelevant in those states. 

The local scene is a conglomerate statutory and decisional kaleidoscope 
which reflects extremes of black and white but with grays of varying 
shades predominating. For a statutory example, the 1943 Colorado Labor 
Peace Act* required union incorporation and permitted any member to 
have recourse to the State commission or to the courts whenever he had a 
complaint “which involves his right to work, punishment, elections, dues, 


32 (a) Union conduct under 8(b)(2) may result in employee reinstatement and a back pay 
award. Consult note 28 supra. 

(b) It is also an unfair labor practice under 8(a)(3)(B) for an employer to discriminate 
against an individual when he knows or has reasonable grounds for believing that a union 
violation under 8(b)(2) has occurred. Authorities cited note 28 supra, especially the Murdock 
reservation in the Pen & Pencil Workers case. 


33 61 Stat. 151 (1947), 29 U.S.C.A. § 164(b) (Supp., 1950). 
3461 Stat. 140 (1947), 29 U.S.C.A. § 158(a)(3) (Supp., 1950). 


3s Closed-shop agreements are forbidden, regardless of local desires, but since the Labor 
Management Relations Act operates outside of intrastate commerce, the local rules prevail 
where intrastate commerce is involved. A possible no-man’s land appears to exist, however, 
in that the NLRB’s recently-promulgated self-imposed rules for taking jurisdiction of labor 
cases eliminates matters of unimportance, NLRB Release R-342 (Oct. 6, 1950); but since 
these are admittedly in interstate commerce, are the states powerless to act thereon? Either 
the doctrine of Leisy v. Hardin, 135 U.S. 100 (1890), or Cooley v. Board of Wardens of Port of 
Philadelphia, 12 How. (U.S.) 299 (1851) is applicable, assuming the Board does not, or cannot, 
agree with the local boards under Section 10(a) of the Act. Under the Leisy doctrine no state 
power to act exists; under the Cooley doctrine a possible state power exists provided national 
pre-emption has not occurred. Thus the Act must be interpreted as to whether or not Con- 
gress has granted power (which it undoubtedly has not, under the Leisy doctrine) or pre- 
empted it (which it seemingly has, under the Cooley doctrine) subject to Board agreement 
under Section 10(a). It is to be noted further that the Wagner Act made the Board jurisdiction 
“exclusive,” whereas the amended Act permits cession of jurisdiction in unfair labor practices 
where interstate commerce is involved (save in certain fields) provided the state laws are not 
inconsistent with the federal Act’s corresponding provisions. This last limitation is, of course, 
the limitation upon Board agreement and possible state action or inaction—and, if the latter, 
the source for the no-man’s land previously mentioned. For a discussion of a possible no-man’s 
land in secondary boycotts, consult Forkosch, NLRB’s New Jurisdictional Rule on Secondary 
Boycotts, 2 CCH Lab. L.J. 247 (1951). 


3° Upheld by the Supreme Court of Colorado in Denver Milk Producers v. International 
Brotherhood of Teamsters, 116 Colo. 389, 183 P. 2d 529 (1947), appeal dismissed, 334 U.S. 809 


(1948), except for the compulsory union incorporation provisions, Sections 20 and 21, previ- 
ously denounced in AFL v. Reilly, 113 Colo. 90, 155 P. 2d 145 (1944). 
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assessments, fees, or the malfeasance of any officer. . . .”37 Maintenance 
of the status quo ante was obtainable by providing that no union punish- 
ment was enforceable unless ten days’ prior notice was given the State 
Commission and the member; the latter was given such period in which 
to lodge a complaint whereupon the punishment was stayed until the 
commission hearing and determination.** Directly or indirectly an even- 
tual judicial review was here permitted,*® so that a union now had to 
justify any punishment both to the commission and to the courts. 


This type of legislation is not, generally speaking, found in such assem- 
bled form in the other states where more particularized laws and sections 
become of interest. Massachusetts, for instance, permits but does not 
compel union incorporation if certain provisions relative to expulsion, 
among others, are incorporated in the by-laws; these provisions must pro- 
vide that no member may be expelled either by a vote of less than a ma- 
jority of all members or by less than three-quarters of all members vot- 
ing.*° New York does not permit a labor organization, because of “race, 
creed, color or national origin,’’ to “deny a person or persons membership 
in its organization” or to “deny any of its [said] members . . . equal treat- 
ment” or to discriminate in any way against them, and empowers courts 
to enforce this Civil Rights Law whenever the Industrial Commissioner 
makes application therefor.“ Nowhere, however, is there a comprehen- 
sive code framed for the exact purpose of regulating all particular aspects 
of permissible union punishment, including suspension or expulsion, of its 
members. The subject apparently has been left to judicial evolution plus 

37 § 20(f) x. Although Sections 20 and 21 were declared unconstitutional, still such union 


limitations can be easily re-enacted and used against unions per se, even though unavailable 
as against incorporated unions. 
38 § 20(f), Y2. Under Section 8(2) a procedure for deciding unfair labor practices is out- 


lined. This procedure is followed for the complaints regarding expulsion or other punishment 
under Section 20(f). 


39 Under Section 8(8) an aggrieved party to a hearing might file a petition for judicial re- 
view within thirty days after the Commission’s order, and under Section 8(10) such petition 
“shall, unless otherwise specifically ordered by the court, operate as a stay of the Commission’s 
order.” 

4° Mass. Gen. Laws (Michie, 1933) c. 180, §§ 16, 17, 18. 


# New York Civil Rights Law (McKinney, 1950) §§ 43-45, quoting from N.Y. Execu- 
tive Law, N.Y.L. (1945) c. 118, art. 12, § 43, known as the “Law Against Discrimination,” 
is a general law against discrimination in the field of private employment and in § 133 states 
that ‘‘[aJny complainant, respondent, or other person aggrieved . . . and the Commission (like- 
wise) may obtain” judicial review or enforcement in the state courts. Several other states have 
similar provisions, as Connecticut, Massachusetts, New Jersey, New Mexico, Oregon, Rhode 
Island, and Washington, while several others are studying the question, as Illinois, Indiana, 
Kansas, Nebraska, and Wisconsin. 
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legislative revolution, and the general legal principles pertaining to volun- 
tary associations have been permitted to control. 

Aside from such statutes, however, a union member found guilty of 
certain charges according to union constitutional procedure may still 
have recourse to outside agencies. The doctrine of ‘‘exhaustion of reme- 
dies” requires all internal union possibilities to be availed of prior to ex- 
ternal appeal.“ Assuming, however, that all internal union remedies have 
been exhausted, but to no avail, can the member who has been expelled 
or punished do anything else? If his legal remedies are confined to internal 
appeals only, how can he seek external judicial review to vacate or modify 
union action? Unless a governmentally-granted (state or federal) right is 
involved there is no such availability of judicial review, for there is no 
“labor dispute” involved,* and if the Fifth or Fourteenth Amendment 
due process clauses may not be invoked, it would appear as if the unionist 
is without remedy. 

Once a worker is admitted to a union, its constitution, by-laws,.and 
rules constitute a contract** which “define the privileges secured and the 
duties assumed by those who have become members” and cannot be 
altered even by long-established custom or usage;* at the very least they 
must be scrupulously followed insofar as a member’s loss of union rights or 
privileges are concerned.‘? While admittance is not judicially reviewable,” 
expulsion, loss of rights, or diminution of privileges is,*? and while union 

# Snay v. Lovely, 276 Mass. 159, 176 N.E. 791 (1931); Cabana v. Holstein Ass’n, 196 App. 
Div. 842, 188 N.Y. Supp. 277 (4th Dep’t, 1921) aff'd 233 N.Y. 644, 135 N.E. 953 (1922); 
Andrews v. Local No. 13, Journeymen Plumbers, Gas & Steamfitters, etc., 133 N.Y. Misc. 
899, 234 N.Y. Supp. 208 (S. Ct., 1929). We are not concerned with exceptions to this rule, as 
in a situation where a unionist is wrongfully ousted and no relief can be obtained by prosecut- 
ing an internal union appeal. See also Tesoriero v. Miller, 274 App. Div. 670, 88 N.Y.S. 2d 87 


(4th Dep’t, 1949), where a claim of union bad faith in expelling a member because of a trivial 
and unimportant infraction was upheld. 


43 Tisa v. Potofsky, 90 F. Supp. 175, 179 (S.D.N.Y., 1950), holding expulsion of a member 
union by the CIO did not constitute a labor dispute within the terms of the Norris-La Guardia 
Act. 


44 Nilan v. Colleran, 283 N.Y. 84, 27 N.E. 2d 511 (1940); Brownfield v. Simon, 153 N.Y. 
Supp. 187 (S. Ct., 1916). 


48 Polin v. Kaplan, 257 N.Y. 277, 281, 177 N.E. 833, 834 (1931). 


# Carey v. Int’l Brotherhood of Paper Makers, 123 N.Y. Misc. 680, 206 N.Y. Supp. 73 
(Sup. Ct., 1924). 


47 Polin v. Kaplan, 257 N.Y. 277, 281, 177 N.E. 833, 834 (1931), and cases cited and quoted. 
48 Simons v. Berry, 210 App. Div. 90, 205 N.Y. Supp. 442 (1st Dep’t, 1924). 


4 Pratt v. Rudisule, 249 App. Div. 305, 292 N.Y. Supp. 68 (4th Dep’t, 1936); Koukly v. 
Canavan, 154 N.Y. Misc. 343, 277 N.Y. Supp. 28 (S. Ct., 1935); Sweetman v. Barrows, 263 
Mass. 349, 161 N.E. 272 (1928). 
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discipline includes the power to suspend®* or even expel,™ such union ac- 
tion, especially expulsion, constitutes not alone loss of a valuable prop- 
erty right but may also be tantamount to a possible deprivation of life 
itself,53 thereby making arbitrary and unjustifiable union action judi- 
cially reviewable and reversible. Without statutory permission for such 
judicial power to be exercised, courts of equity in the past have felt that 
inherent judicial power existed and could be used to correct manifest in- 
justices, thereby allowing themselves to invade a union’s internal func- 
tions. But this negative action, resulting in a construction that certain 
union provisions or activities were unenforceable as against a member. 
forced affirmative union action towards such member who thereby 
gained a degree of immunity regardless of union desires. Over the years 
the due process clauses, both federal and state, have become engrafted 
onto union actions and, at times, are found procedurally set forth in 
constitutions. 

The basic requirement has been fair play, rather than justice in the 
moral sense, a contrast between /ex and jus. Has the individual received 
all contractual rights? Has he been deprived of his union constitutional 
privileges? Were charges regularly preferred? Did he have an opportunity 
to meet them at a fair hearing before an unbiased union tribunal? Has he 
taken all internal union appeals? Is there anything which due process, in 
its procedural aspects, yet holds out to him? The questions arising under 
judicial review are two-fold: (1) What rights and privileges did the mem- 
ber have according to the union constitution, by-laws, and rules? (2) Did 
he receive all these in a setting of due process? Then, the court asks, what 
more can he expect? Unions are entitled to settle their own internal quar- 
rels** and determine their own questions of policy and discipline, and 
the unionist is entitled to no more than he has agreed to receive (the con- 
stitution), or that the law gives him (procedural due process). Although 


Se Walsh v. Reardon, 274 Mass. 530, 174 N.E. 912 (1931). 


& Interborough Rapid Transit Co. v. Lavin, 247 N.Y. 65, 159 N.E. 863 (1928); Sammel v. 


Myrup, 12 N.Y.S. 2d 217 (N.Y. Munic. Ct., 1939); Sweetman v. Barrows, 263 Mass. 349, 161 
N.E. 272 (1928). 


52 Pratt v. Rudisule, 249 App. Div. 305, 292 N.Y. Supp. 68 (4th Dep’t, 1936); Strobel v. 
Irving, 171 N.Y. Misc. 965, 14 N.Y.S. 2d 864 (N.Y. Munic. Ct., 1939); Barbrick v. Huddell, 
245 Mass. 428, 139 N.E. 629 (1923); Hanson v. Mayers, 243 Mass. 25, 136 N.E. 821 (1922). 

53 Slaughter-House Cases, 16 Wall. (U.S.) 36, 127 (1873); Truax v. Raich, 239 U.S. 33 
(1915). 

54 Hendren v. Curtis, 164 N.Y. Misc. 20, 297 N.Y. Supp. 364 (S. Ct., 1937); Bricklayers’ 
Union v. Bowen, 183 N.Y. Supp. 855 (S. Ct., 1920). 


5s Nilan v. Colleran, 283 N.Y. 84, 27 N.E. 2d 511 (1940); O'Keefe v. Local 463 of United 
Ass’n of Plumbers, 277 N.Y. 300, 14 N.E. 2d 77 (1938). 
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acting in a quasi-judicial sense, a union is not thereby part of the judicial 
machinery or subject, internally, to the substantive law of the land. As- 
suming good faith and proper methods, its decisions are to be treated as 
conclusive® in the absence of capricious or arbitrary action.’’ 

The possible consequences of this broad doctrine of general judicial 
laissez faire abound in the reports which contain examples of bad and 
good union action in this field. In 1928, in Sweetman v. Barrows," a con- 
spiracy suit for damages was brought against union officials and the en- 
tire membership, alleging expulsion based upon an illegal demand for as- 
sessments which had been held unjustified in a prior court decision. The 
Massachusetts court properly held for plaintiff but the opinion included 
statements which, although plausible then, are undoubtedly in error 
today. 

His right to follow a lawful occupation under existing conditions will be protected 
by the court, and, if it were essential] for him to remain in the union in order to gain 
employment, he can recover for the wrong done him in depriving him of the means of 
earning a living and in illegally expelling him or refusing to recognize him as a mem- 
ber. He had an undoubted right to dispose of his labor to the best advantage and if 


the defendants or any of them conspired to deprive him of this natural right, he can 
recover damages for the wrong done.5? 


Interpretations of similar language in an earlier period had led to the 


Supreme Court position expressed in Coppage v. Kansas,° Truax v. Corri- 
gan,* Lochner v. New York;* Adair v. United States,®* and a host of others, 
all subsequently limited or discarded.** These reversals display a judicial 
awareness that freedom in actuality is a relative term, and that the con- 


% Pratt v. Rudisule, 249 App. Div. 305, 292 N.Y. Supp. 68 (4th Dep’t, 1936). In Polin v. 
Kaplan, 257 N.Y. 277, 281, 177 N.E. 833, 834 (1931), the court stated that “if the contract 
reasonably provides that the performance of certain acts will constitute a sufficient cause for 
the expulsion of a member, and that charges of their performance, with notice to the member, 
shall be tried before a tribunal set up by the association, the provision is exclusive, and the 
judgment of the tribunal, rendered after a fair trial, that the member has committed the 


offenses charged and must be expelled, will not be reviewed by the regularly constituted 
courts.” 


57 Jurisdiction is here assumed. Bartone v. Di Pietro, 18 N.Y.S. 2d 178 (S. Ct., 1939); 
Donovan v. Travers, 285 Mass. 167, 188 N.E. 705 (1934); Engel v. Walsh, 258 Ill. 98, rox 
N.E. 222 (1913); Heasley v. Operative Plasterers, etc., Ass’n, Local No. 36, 324 Pa. 257, 188 
Atl. 206 (1936). 

58 263 Mass. 349, 161 N.E. 272 (1928). §t 257 U.S. 312 (1921). 

59 Ibid., at 354. 62 198 U.S. 45 (1905). 

$e 236 U.S. 1 (1915). 63 208 U.S. 161 (1908). 

64 Consult Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 187 (1941), wherein Justice Frank- 
furter says that “[tJhe course of decisions in this Court since Adair v. United States... 
and Coppage v. Kansas . . . have completely sapped those cases of their authority.” See also 


West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937), overruling Adkins v. Children’s Hos- 
pital, 261 U.S. 525 (1923). 
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cept is found imperfectly in life and in production relations. The entire 
history of labor in this country indicates that unions have been an out- 
growth of, or an answer to, employers’ prior negativistic attitudes, and 
that as defensive mechanisms unions required governmental aid to equal- 
ize the disparity in economic strength and legal resourcefulness. Whether 
or not such continued aid is a necessity is a policy question, not here in- 
volved.® Such aid, if given, may be of two forms: required employer 
recognition of the union,™ and some degree of freedom for the union to 
develop as it feels its own best interests require.” 

The approach to union self-government is two-fold. Our political 
theories require association for the highest self-development of the in- 
dividual, so that group efforts are to be fostered and furthered, and yet all 


6s The Wagner Act, 49 Stat. 449 (1935), reflected that era’s feeling that employees and 
unions alone required aid, and therefore attempted to equalize the employer-employee dis- 
parity by pushing up the latter’s floor to set it even with the former. The Taft-Hartley Act, 
61 Stat. 136 (1947), 29 U.S.C.A. § 141 (Supp., 1950), suggests that such boost had now created 
the converse disparity, and that the employee had shot up and past the employer, so that the 
present Act attempted to equalize their positions. But, it is here queried, can there be “abso- 
lute” equality? Or does the Act speak of a “legal’”’ equality which, based upon the outmoded 
fictions of the law, prevents a peek from behind the blindfold Justice wears to see the realities 
of the alleged equality? It is submitted that it is this latter legalistic concept which the 1947 
Act promulgated, and that Senator Taft’s proposed 1949 amendments were required by the 
inequalities thereby engendered. 

As to whether the Wagner “up” required Taft-Hartley’s “down,” see Lazarus and Gold- 
berg, Collective Bargaining 37 ff. (1949). As to whether or not labor still requires organization, 
even in the clothing industry, see N.Y. Times, p. 38, col. 3 and p. 38, col. 2 (Nov. 29, 1950) 
recording the signing of two contracts by the Amalgamated Clothing Workers with employers 
who, in sixteen and fifty-one years, respectively, had never had dealings with a labor organiza- 
tion. 

6 This brings up all the corollaries which are found both in the old and in the amended 
Wagner Act. For example, Section 7 gives us this concept of employee freedom to organize 
and bargain collectively through their chosen representatives, but the succeeding sections give 
us the methods whereby this fundamental Section 7 right is to be effectuated. 

67 In United States v. Hutcheson, 312 U.S. 219 (1941), criminal indictments were brought 
against the carpenters and union officials charging a restraint and conspiracy to restrain trade 
by combatting another union in a jurisdictional dispute, rather than fighting an employer; the 
Supreme Court dismissed, Justice Frankfurter stating that the national policy, expressed by 
the Clayton and Norris-La Guardia Acts, permitted workers to have “full freedom of associ- 
ation, self-organization” (as set forth in the latter Act). For the general rule today concerning 
a union’s permissible actions under the anti-trust laws, see Forkosch, Equity Versus Taft- 
Hartley Injunction, 24 Temp. L.Q. 277 (1951). These union actions, however, are external 
rather than the internal actions we here discuss, and the language of the Court must be limited 
to the field of its fact-situation. In conjunction with note 72 infra, where the union-employer 
activity was denounced, it was reported in N.Y. Times, p. 34, col. 2 (Dec. 21, 1950) that the 
secretary-treasurer of Local 816 of the International Brotherhood of Teamsters, AFL, was 
accused by one employer of an alleged “‘dictatorship” in that he was “conspiring” with a second 

employer to break the former’s contracts for delivery of liquor, thereby giving the second 
employer such deliveries and thereby a monopoly. This was vehemently denied, N.Y. Times, 
p. 21, col. 2 (Dec. 27, 1950); the court denied a temporary injunction and vacated a stay on 
the ground that “no evidentiary facts are submitted to show” that any conspiracy existed. 
N.Y. Times, p. 24, col. 3 (Jan. 10, 1951). 
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human activity, individual or collective, conflicts at times with others’ 
like efforts and activities. Even a Robinson Crusoe was not completely 
alone, for he had civilization’s tools and knowledge with him; so, too, is 
it impossible for anyone in modern life to be apart from his fellow men. 
It is the inevitability of possible conflict, and the necessity of avoiding 
anarchism and all that it implies, that makes necessary rules of and for 
the individual’s behavior; whether these rules are self-promulgated by 
such individual or by society is presently of no moment. But enforcement, 
when it “should” proceed from one’s own desire to follow the Golden 
Rule, is a moral concept, whereas the basic requirement of all legal rules 
necessitates an objective, coercive power. Insofar as the association pro- 
mulgates and enforces its own rules which are consonant with the ex- 
ternal power’s limitations, the latter will refrain from exerting any review- 
ing function; insofar as such rules do conflict with the policy (statutes) or 
mores (equity) that a government expresses and enforces, review is ac- 
corded to the aggrieved party. ‘ 
Obviously such policies or mores change; certainly yesteryear’s “free- 
dom of contract” no longer permits activities which today are denounced 
because their factual operation has resulted in enfeebling the individual 
and thereby the nation; and, finally, the trend discloses that the individual 
is once again being faced with the possibility that a new form of power will 
be exerted which, because of its effects, must itself be curbed. The proba- 
bility that union conduct vis-d-vis individual members will turn into 
domination increases as various union practices are found to be wanting 
in the over-all picture, and yet are not modified or discarded. Some of 
these have already been discussed; others can be inferred; and still others 
are unknown possibilities. It is these latter which are the basis for present 
fears and legislation or decisions. The outstanding element of union states- 
manship today would be to serve notice that expulsion or suspension, and 
6§ Adamic, Dynamite (rev. ed., 1934), subtitled ‘“The Story of Class Violence in American,” 
is based upon the inevitability of class conflict in a capitalistic production and distribution 
society given over to an employer’s primary desires for profit and assumes that continuing 
“bitter disputes between labor and capital and between radical or revolutionary and conserva- 
tive (in many cases racketeering) labor unions” will necessarily flare up and “be accompanied 
by violence of an extreme character.” Ibid., at ix. The volume’s concluding paragraph accentu- 
ates the continuation of violence until labor groups are organized “into unions with revolution- 
ary aims to power. Then they will be able to afford to dispense with such violence. . . .” Ibid., 
at 480. With such assumption and conclusion this writer disagrees and, insofar as labor unions 
are concerned, points to the non-violence of numerous large and small unions which honor 
contracts, achieve their goals through collective bargaining, utilize persuasion at all stages, and 
are more desirous of stability than many an employer. Further proof of Adamic’s error is found 


in the 1948-1950 ousting of the minority elements in most locals. See also Braun, Union- 
Management Cooperation(1947) ; Lever and Goodell, Labor-Management Cooperation (1948). 
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all its attendant miseries, would not be visited upon individuals save in 
matters of the most grievous nature, and that even then such union ac- 
tion would be the end result of procedures which themselves would be 
legally and morally unassailable. Present union constitutions do not par- 
ticularize in these two respects in a manner sufficient to satisfy the sug- 
gestions here made. 

For example, the Nazi “crimes against the state’ were denounced be- 
cause the judge alone, in a case before him, could decide whether the facts 
constituted such crime. Americans decried this as inhuman, for no man 
could know in advance of his conviction whether or not his actions of yes- 
terday were a crime; he had no statutory definition to guide him. So, too, 
do we denounce our own statutes which are vague and uncertain, do not 
set up sufficient standards, or leave to someone’s discretion the problem of 
crime or no crime. Then what of union provisions which permit charges 
and expulsion where a member acts “contrary to the best interests’ of 
the local or international, or where the member has committed acts which 
“discredit” the union or its officers, or where the union’s “policies” are 
ignored or not furthered? These catch-all provisions are not indicative 
of maturity or statesmanship and serve no purpose, propaganda or other- 
wise, for they are so vague that a charge of capriciousness invariably 
results in court review, judicial imposition of legal concepts, and thereby 
a possible alteration of language from its intended purpose. 

Thus an over-all conclusion may be drawn’ which, based upon the past 
and the present, may avoid the logical pitfalls which legal reasoning in- 
volves: (1) union constitutions, by-laws, and rules should be clear and 
explicit in setting forth and defining grounds for expulsion and suspen- 


69 In Weinstock v. Ladisky, 197 N.Y. Misc. 859, 871, 98 N.Y.S. 2d 85, 97 (S. Ct., 1950), the 
court stated: “It should be noted that ... labor unions, have inherent power, somewhat 
akin to the police power of a state, to provide for the welfare of their members and to regulate 
their affairs so as to attain the objects and purposes for which they were constituted. Aside 
from and independent of any provisions in its constitution and by-laws, a labor union has the 
right of self-protection and self-preservation, and may discipline a member or officer for con- 
duct tending to thwart or destroy its objects. Such power may be exercised even to the extent 
of expelling a member from the organization.” 


7° The 1943 American Civil Liberties Union Report, note 15 supra, at 68 et seq., proposed a 
Bill of Rights for union members, one of which sought to protect the individual from arbitrary 
disciplinary proceedings, and suggested that the unions accomplish these (protection) goals 
themselves; legislation, however, was also recommended which would require an administer- 
ing agency to hear and determine questions of expulsion or suspension, with judicial review 
thereafter, and also similar hearings concerning rights under the union’s constitution. The 
Report stated that “members should not be penalized or expelled for activities involving their 
basic democratic rights” which included criticism of union officers, the right to organize within 
the union in opposition to the administration, free speech concerning their opposition, and 
when internal information channels are closed, to voice protests outside the union. Ibid., 
at 28 ff. } 
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sion; (2) no reasons other than those disclosed by the notice of charges, 
and within the permissible scope of the constitution, should become the 
basis for any such proceedings; (3) all procedural formalities ordinarily 
accorded a defendant in a criminal court hearing should be observed, 
with legal representation permitted before an unbiased tribunal;” (4) a 
stenographic record of the hearing should be made, if possible, or at the 
very least of the testimony of the most important witnesses plus a con- 
densed version of all other testimony; (5) opportunity for some form of 
eventual appeal to the entire membership, with approval required for 
expulsion or suspension. 

Under these conditions no court would find that due process, procedur- 
ally and substantively, had not been accorded. When the courts thus 
legally refrain from interfering, labor will be actually free to guide and 
govern itself and this, it is submitted, is a wise policy.” It is the concept 
of individual, association, and employer and employee self-rule (through 
real collective bargaining) that is the goal which is frustrated by govern- 
mental restrictions.”? Restrictions should not be haphazardly imposed on 
all unions as long as the small percentage of abuses which do occur may 
conceivably be disposed of by existing laws. Only as a final “must” 
should the freedom of unions, as with the freedom of individuals and all 
groups, be circumscribed. 

™ Perhaps an outside body may be asked to sit, or one or more outsiders asked to join the 


union tribunal. In any event, it is the actuality of fairness, rather than its appearance, which 
should govern. 


7 A recent instance illustrates this forcefully. In Allen Bradley Co. v. Local 3, IBEW, 
325 U.S. 797 (1945), the Supreme Court held that a union ran afoul the Sherman Act when it 
collaborated with (or instigated) employers and their associations in excluding from the New 
York market manufactured electrical products which competed with locally produced ones. 
The decision, however, permitted union conduct ‘‘on its own,” even though such “lone wolf” 
conduct resulted in identical ends being obtained. Union self-discipline was shown when the 
1.B.E.W. thereafter found Local 3’s veteran business agent guilty of discriminatorily practic- 
ing exclusion from the New York market of electrical products made by unions elsewhere in the 
country, conducting its own hearings, etc., by a reference to an outsider. Consult N.Y. Times, 
p. 23, col. 2 (June 26, 1950). 

73 Thus a contrast between the Wagner “voluntarism” and the Taft-Hartley “restrictionism” 
is presented which displays in brief the fundamental public (not alone union) objection to the 
over-all policy of the latter Act. 













WHAT CAN THE LAW SCHOOLS DO?* 


Epwarp H. Levit 


I 


T HAS OFTEN been said that law schools do not provide adequate 
training in trial practice. The statement is true. But the inadequacy 
of law schools in this respect is only part of a larger problem. To 

some extent law schools are out of touch with reality. The question to be 
asked is whether the law schools can do anything about this. 

The question is not to be avoided for law schools by stating that law is 
a set of principles dealing with justice, and a set of normative rules regu- 
lating human behavior. The principles and rules not only regulate human 
conduct and values; they grow out of them. The principles gain meaning 
and the rules are to be judged by their effect on behavior. To the extent 
that law is a behavioral science, it grows, like any other science, by asking 
the right questions. We cannot ask the right questions if we remain remote 
from what is going on. 

To a certain extent law schools are out of touch with what is going on. 
The area where this is most noticeable is the area of the trial court. Law 
students, at any rate, unlike medical students, do not participate in the 
preparation of a case. They do not take part in the questioning of wit- 
nesses. They do not themselves observe many cases, if indeed they ob- 
serve any at all. The result is said to be that the young graduate lawyer 
is not ready to step into the courtroom. He gains his trial experience as 
he goes along in the practice of law. To this extent he learns on his clients. 
Many such lawyers of course actually serve a kind of internship in a large 
office, and the internship may be directed to training in trial practice. 
But many young lawyers, for one reason or another, may go on for years 
without receiving such training. This is a perennial subject of concern for 
law students and for the bar. 

If there is a solution to this problem, it is not easy to find. The whole 
solution does not lie in having a teacher who has had wide trial experience 
describe such experiences to law students. It does not lie in lectures by 
practicing lawyers. These are of value. But they are not enough. At the 


* An Address before the Legal Club of Chicago, March 12, 1951. 
+ Dean, University of Chicago Law School. 
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University of Chicago Law School Judge Hinton was a teacher of trial 
practice who had considerable trial experience. The same thing can be 
said of Professor Ming, who now teaches procedure and practice at the 
School. Bruce Bromley, one of the leaders of the New York trial bar, for 
years delivered lectures on trial technique at the Yale Law School. From 
such lectures students gain valuable insights. They catch a point of view 
and an approach which later experience will make more meaningful. 
But such lectures are not adequate substitutes for learning by doing. Any 
teacher who has taken part in a case—perhaps the very case being taught 
in the casebook—is apt to find it a most puzzling experience to try to 
get across to the students the problems of strategy and technique which 
were paramount when the case was being tried. The difficulty is that the 
student has never participated in what is being described. It is like telling 
a student how to use a library. He will really find out when he uses one. 
Similarly I think we must conclude that trial lawyers are not made by 
classroom listening. ; 

In the face of the difficulty of devising any solution for this lack of law 
school training for trial practice, it is often said that this is a matter prop- 
erly beyond the reach of the law schools. The law school ought to concen- 
trate on those things they can do well; that is on the preliminary theoreti- 
cal training. The law office, the bar association, or the young lawyer on 
his own, can concentrate on the practical side. There is, of course, a great 
deal of merit in this point of view. For one thing, it has worked. Despite 
the shortcomings of the law schools, the bar is well trained. The law 
student of a few years ago will greet his law professor with stories of the 
practical things which the law school overlooked, but which the student- 
turned-lawyer has somehow managed to pick up. This can be something 
of a tribute to the law school. The job of legal education is to turn out law 
students who will continue to learn. In a certain sense, real training for 
being a lawyer must come after one has become a lawyer, and law schools 
would be foolish if they did not recognize this. 

I think we must recognize also that the subject of training for trial prac- 
tice has achieved a kind of symbolic importance which is at least different 
from the problem itself. Law schools are expected to be theoretical—in a 
derogatory sense—and the point that they are theoretical is made by say- 
ing that the students are not trained for trial practice or that, indeed, 
some of the professors would make sorry spectacles if they should ever 
get lost in a courtroom. It is part of the language of our time to emphasize 
the traditional trial stage, even though vast and important areas of the 
law have developed outside of the common-law proceedings. Thus, in a 
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strictly vocational sense alone, although public policy considerations may 
argue differently, it would not be wise to train lawyers as though they 
were going to spend the major portion or any considerable portion of their 
time on negligence cases or in criminal proceedings. The lawyer today is 
likely to be an office lawyer or an administrative hearing lawyer, and he 
is likely not to be a specialist in litigation in the ordinary sense. And yet 
these arguments do not appear to justify the absence of some contact 
between the law schools and the trials of cases. 

The glory of legal education is its concentration on the particular and 
its insistence on the general. Law schools have recognized that the quality 
of a professional man is that he is equipped to give advice in terms of a 
specific situation. So law teaching starts with an analysis of a specific 
situation and the rule which is to be applied to it. The ability to compare 
cases by contrasting fact situations is at the very heart of the lawyer’s 
craft. But the process is also the search for a rule. It could not be other- 
wise, for the principle of equality—which is the basis for the doctrine of 
precedent—makes it necessary for us to know, as best we can, what the 
rule is, and to what fact situations it will be applied. This insistence upon 
both the particular and the general has given law teaching a unique status 
among the social sciences. We have not engaged in elaborate fact studies 
just for the sake of collecting data. Such studies as there have been, and 
unfortunately they are few, have always been directed to the question of 
what rule is to be applied. On the other hand, unlike what sometimes oc- 
curs in economics, we have been unable to ignore those facts which make 
the application of the rules difficult. Indeed, we are rather pleased when 
a difficult fact situation confronts us with conflicting rules, and the theo- 
retical framework of the law has to be reworded if not reshaped to solve 
the problem. 

This dual quality of emphasis on fact and theory, together with the 
ethical insistence that the result ought to be appropriate, are the unique 
contributions which law schools can make to university life. The law 
school can act as a center of inquiry for those social problems which are 
sufficiently troublesome and significant so that society has had to make 
legal rules for their attempted solution. The inquiry of the law school will 
be into the nature of the legal rules and their effectiveness in solving the 
problem. In examining the rules, the law school ought to bring to bear 
the knowledge of the other social sciences and of psychiatry to the extent 
that such knowledge is in a form capable of application. In this connec- 
tion, one contribution which the law school can make is the negative one 
of showing that such knowledge is not yet in such a form as to be in- 
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corporated into the law of a democratic society. Law schools have been 
made part of our universities so that our system of law will be enriched 
by our general knowledge. The law school operates to bring the difficult 
problems of the legal world into contact with the general knowledge of the 
social sciences, and acts to compel that general knowledge to focus itself 
on the difficult fact situations of the legal world. 

This is a somewhat theoretical picture. One thing wrong with the pic- 
ture is that the law school gets its facts mainly from appellate court case 
books. The story told by the client, the problem as viewed within a cor- 
porate client, even the evidence presented to the trial court are largely 
unavailable or unused. The result is that vast areas of the problems of the 
law do not come into contact with the law school at all. It is to the credit 
of the law schools that they emphasize both fact and theory; it is too 
bad that frequently they do not know what the facts are. It is for this 
reason that it can be said that to some extent the law schools are out of 
touch with reality. The failure to know what goes on at the trial stage is 
but a part of this greater defect. 

This defect is, of course, not unique with the law schools. To some ex- 
tent it is true of the bar as well. By and large the bar does not know what 
goes on in criminal cases. We have constructed an image of a criminal case 
but we do not know whether that image is a correct one or not. We over- 
look the fact that a guilty plea, after one has been carefully advised by a 
lawyer, is quite different from a guilty plea made before any advice is 
given, and that many defendants in criminal cases have had no meaning- 
ful advice from a lawyer prior to that plea. We really do not know what 
goes on in the station house, and we have not quite decided whether stat- 
utes which require a prisoner to be taken after arrest before a magistrate 
are after all really workable in a society where it is hard to catch and to 
convict criminals. As a matter of fact we do not know much about what 
goes on inside the penitentiary or the effect of what goes on there, and 
perhaps we have almost decided that it is useless to try to find out. 

What I am saying is of course commonplace, for it has long been recog- 
nized that the criminal law and its operations have been insulated away 
from a large part of the bar. The insulation operates not only for the 
greater part of the bar, but for the law school as well. 

A somewhat similar insulation operates for vast stretches of the law— 
the area of small claims, confessions of judgments, releases, minor land- 
lord and tenant disputes, the civil analogues to police court matters. The 
legal aid societies have had great experience with these, of course, and the 
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regular social agencies meet them as but part of more difficult problems. 
The law in these areas, however, is probably no more simple than it is 
where the financial stakes are higher, and the human effects may be at 
least as great. In one real sense this is the law of the every-day, and it is 
one testing ground for the law of fraud, of mistake, and the doctrine of 
consideration—all basic in the theoretical system of law. Often the prac- 
tical operation of these rules has moved away from the lawyer and to the 
social agencies, the real estate office, or the insurance adjuster. The law 
schools which teach the rules do not know much about their effect, and 
the reading of appellate court cases does not remedy this. 

The area of ignorance for law schools, then, is not only as to the trial of 
these cases, but relates to the facts and problems behind the trial. It is not 
so serious that the law student may not know where to file the proper 
paper, or whether to stand up or sit down when questioning a witness. 
He can be told. The serious complaint is that the law student may not 
know how to deal with the vast array of purported facts out of which 
some kind of an orderly case must be made; and, not having dealt with 
them, he may not know how to ask the right questions about them. The 
rules of evidence are well taught today. So much of what passes for prac- 
tical advice as to how to present a case is only a restatement of these rules, 
which can be learned through the standard case method or through an 
examination of records. The serious defect is not with the teaching of the 
rules. The serious defect is that the student does not come in contact with 
the situation in the raw, and no amount of lecturing the student on what 
the raw looks like will remedy this. 

Of course, it is exceedingly difficult to know the actual facts of a case. 
Lawyers make their cases at the factual as well as at the legal level, and 
they do so by knowing what to look for and what questions to ask. The 
professional responsibility is perhaps the greatest at this point. The facts 
thrown away, the lines of inquiry not pursued, are as much a test of the 
lawyers’ skill as any court presentation. An appellate lawyer often finds 
that but for the questions unasked and the facts thrown away he could 
be arguing a different and more successful case. There is a make-believe 
quality in any appellate case, since the court may decide the case as if the 
facts fell into one mold, forgetting all doubts and prior disputes. The 
make-believe quality can be serious not only for the persons involved in 
that case, but for those who in the future are bound by the precedent. It 
is quite conceivable that in some areas our law has developed not only 
out of harmony with the actual facts in a particular case, but in general 
ignorance of what goes on in most of the type cases. So the problem of 
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fact finding and of asking the right questions transcends the problem of 
giving law students some experience in the handling and discovery of 
usable data in the preparation of a case. 

The point perhaps can be made by reference to the growing field of 
trade regulation. A very simple type of case is that where a patentee for 
some reason or other attempts to tie the license for the use of his patent to 
the purchase of some other article from himself. This is illegal, and it is 
said to be illegal because the patentee is attempting to extend his monop- 
oly beyond the area which has been granted to him. Thus, in Morton Salt 
Co. v. Suppiger,* the patentee was licensing a salt-vending machine and 
requiring the purchase of the salt tablets at the same time. Why should 
this be illegal? The courts have gone on the assumption that in some 
ways this extends the patent monopoly. In a sense, of course, it does no 
such thing. The only monopoly power the patentee has before and after 
the tie-in is based on the monopoly power of the patent. And if the patent 
is strong enough to compel the purchase of salt from the patentee, it 
would also be strong enough to compel the licensee, if he did not pur- 
chase the salt, to pay more for the license. The great mystery so far as the 
cases are concerned is why the patentee resorts to a tying clause. Does he 
think he can make more money by this device, even though he cannot? 
Is this just an advertising venture? Perhaps if we could find out why it was 
done, we would have a better clue as to whether or not it should be illegal. 
Knowledge along this line might change the structure of the cases. The 
reported cases do not answer the question. 

Similarly, in the seventh circuit it was held that General Motors Cor- 
poration could not, in effect, tie the sale of its cars to the purchase of 
financing from one of its subsidiaries.? Again there is the mystery of why 
General Motors required this. Did it think it would make more money 
by doing this? If it thought so, then so far as one can tell, it thought 
wrong. If a monopoly power in General Motors cars compelled purchasers 
to take the financing they did not want, then the same monopoly could 
have obtained the same profit by charging more for the cars. It has been 
suggested that this method of financing removes competition in automo- 
bile financing and makes dealers and purchasers depend for low interest 
rates and loans on “the spontaneous generosity of Ford, General Motors, 
and Chrysler.” The implication is that this method of financing is one 
which may make such cars more expensive to purchasers. The extra 

* 314 U.S. 488 (1942). 

? United States v. General Motors Corp., 121 F. 2d 376 (C.A. 7th, 1941). 

3 Ford Motor Co. v. United States, 335 U.S. 303, 328 (1949). 
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charge, if there is one, however, is based on the monopoly power of the 
make of car. It could be obtained just as easily by raising the price of the 
car as by raising the price of the financing. On the other hand a possible 
explanation for such a method of financing might be that it was used to 
frustrate the monopoly power of loan companies. 

This is of course glib talk, but we cannot have much more than glib 
talk until we know what went on inside of General Motors and what made 
it adopt this form of selling. The cases do not tell us. 

There are hundreds of such unanswered questions. They relate to the 
criminal field, the small claims field, and other areas of the law as well as 
trade regulation. The answers to these questions may be basic for the 
proper development of the law. The questions by and large relate to the 
facts of the case; they are directed of course by some theory which makes 
them relevant. The answers to the questions can be important factors in 
policy decisions. Even without the answers, the policy decisions probably 
will be made either interstitially, as in the case law, or more directly 
through statutes, but the policy decisions, if we believe in knowledge, 
will have less chance of being right in the present state of our ignorance. 


I 


I have moved from the problem of training students to the general 
problem of our lack of knowledge. The example of the monopoly tie-in 
case is a very simple illustration of the application of theoretical economics 
to a current case law problem. If these cases are now being decided on the 
theory that the consumer is being made to pay more, then they are being 
wrongly decided, unless there are some other facts which we do not know 
about. In other fields of learning, knowledge has been gained by an exami- 
nation of the facts in terms of some principle of relevance, the creation of 
a theory, and then a re-examination to discover more or different facts in 
the light of the new questions posed by the theory. Surely to some extent 
this must be true in the law as well. 

In moving from the problem of training students to the general problem 
of securing more knowledge, I have been guided by the model of the 
medical school. The model is suggested when the lawyers ask whether 
some form of internship for lawyers cannot be developed as now exists 
for doctors in medicine. Frequently the answer to this suggestion has been 
that law is not like medicine, perhaps because winning a case is not like 
defeating invading germs. The adversary nature of law spells the differ- 
ence. Yet this cannot be a good distinction, because, after all, the adver- 
sary process is justified as a truth discovery progess and as a method of 
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rendering justice. If we knew of a better way of discovering the truth and 
applying the law we would adopt it. Both law and medicine are applied 
sciences. While the doctor may not have to argue against another doctor 
before some tribunal as to what the appropriate medicine should be, 
something like that process must go on in his own mind, for the adversary 
method is essentially a reasoning process necessary when a rule is to be 
applied to particular facts. A more telling distinction between the two 
fields may be that people are quicker to react about problems of health 
than they are about problems of justice. But if this is the distinction, it 
surely is not one to be pressed by a lawyer. 

Now the model of the internship for the doctor is not merely that he is 
learning to do what other doctors do. It is rather that he is given an op- 
portunity to work in a uniquely well equipped institution where doctors 
and researchers are handling cases and are attempting to advance knowl- 
edge. Of course these institutions would be justified even if they did not 
train doctors. They would be justified because of the additions to the 
knowledge of medical science which their researches make possible. The 
medical school operates to translate the general knowledge of the other 
sciences to the field of medicine. It operates to bring the facts of medicine 
to the present theories, and it asks questions which the present theories 
suggest ought to be asked. 

Cannot a law school be somewhat like that? 

Suppose a clinic were attached to a university law school which handled 
actual cases under the supervision of a trained staff and under the general 
guidance of the faculty of the school. It would be possible then to take a 
number of students and to have them assist in the preparation of cases. 
If the cases were chosen because they had some research interest, these 
students would be coming into touch with law in the raw in those areas 
where a university has been able to formulate questions and hopes 
through answers to be able to advance legal knowledge. 

I do not overlook the existence of legal aid clinics in discussing this 
somewhat different kind of clinic attached directly to a university. This 
clinic would be run by the university so that its work would be brought 
into direct contact with the faculty, and so that the projects would be 
research as well as service projects. The clinic would be headed by out- 
standing trial lawyers who have joined the staff of the university for this 
purpose. In running the clinic, the law school would have the assistance 
of the medical school and of the social sciences. The students who take 
part in the work should have received their degrees and have passed the 
bar, and should spend full time on the work of the clinic and the research 
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projects which grow out of it. Moreover, the cases should be chosen to 
furnish more court work than is true in the ordinary legal aid clinic. 

This kind of clinic could operate in three areas: first, legal aid cases of 
the ordinary type; second, the representation of defendants in criminal 
cases of the kind now handled by the public defender; and, third, civil 
liberties cases. The clinic of course would not supplant the agencies now 
in the field. It would be a much needed supplement to them and to the 
work of the various committees of the Bar Association. These areas are 
not now adequately serviced, and the bar, rightly or wrongly, has come 
in for some criticism on that account. The problem would not be how to 
get cases but to limit them to those which would fit in with a workable 
research program at the same time. If the work of the clinic were of high 
quality, there seems little doubt that it would fill a public need while at 
the same time it would provide an opportunity for research and training. 
The analogy to medical clinics seems very close. 

Many of the clients of such a clinic would be in need of medical, psy- 
chiatric, or social work assistance. Their legal problems are likely to be 
related to other difficulties. This is the kind of co-operative work in which 
a university clinic should excel. The opportunity for training, service, and 
research would be great in the criminal cases. There would be more trial 
work. There would be an opportunity to endeavor to learn more about 
the sources of criminality and about the effects of treatment, both inside 
and outside of the penitentiary. Out of such research we ought to get a 
better classification of crimes and of criminals. 

The proposed clinic, dealing as it would with indigent clients, would 
probably not be of much help in bringing to the law school the facts of 
corporate enterprise, or the answers to such anti-trust questions as are 
raised in the tying cases. Indeed the clinic would be only one step in the 
construction of the kind of university law schools that we ought to have. 
The bar is a socially powerful learned profession. It is exceedingly odd and 
unfortunate that for this profession hardly any research worthy of the - 
name goes on in the professional schools. One reason for this is that to 
some extent the bar has been distrustful of the uses of legal research. I 
think we ought to ask ourselves whether we really believe in knowledge. 
We have to convince ourselves, for example, that it is important to find 
out about the effects upon competitive conditions of relative size in an 
industry. Such questions are important and if we are not careful, in lieu 
of answers we will get experts. This is surely the trend of the law, and it is 
a most dangerous trend. Since we know very little about criminals, we will 
have a board of psychiatrists determine who should stay in jail. Since we 
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know very little about competition, we will let the Federal Trade Com- 
mission tell us what it is. The flight to the expert is in part the consequence 
of the failure of the legal profession, together with the other social sci- 
ences, to evaluate the theories and data of the social sciences in terms of 
the practical problems which law must meet. 

A professional school ought not occupy the position solely of a prepara- 
tory school, or if it does, then other institutions of learning for the pro- 
fession ought to be created. So the problem of law and learning today is to 
bring the law schools closer to the facts, to create research staffs, and to 
make possible co-operative work with the bar. Under such a program, a 
university law school would have a clinic such as I have described. It 
would have also a graduate program with fellowships of sufficient size to 
bring back to the school practicing lawyers for a year of joint work with 
the faculty. It would have research groups which could collaborate with 
the bar on work in the field of law and economics, on the revision of laws, 
local and national, and because of this country’s world leadership, in the 
area of comparative and international law. A law school can do these 
things if the bar is convinced that they ought to be done. 

The problem of training law students for trial practice should be seen 
in its true setting. The problem would not arise if law schools were closer 
to the practice of law and to the problems of law. It would not arise if 
the law schools had research staffs comparable to those possessed by 
other schools in the social, biological, and physical sciences. The bar has 
permitted its institutions of learning to fall behind. 

This program does not mean that we should abandon or diminish the 
emphasis on the theoretical training in which law schools have excelled. 
The main contribution which law schools would make, if they should be 
able to engage in such research programs as I have suggested, would be 
on the theoretical side. As with the medical schools, however, such re- 
search programs in the field of legal aid, the representation of defendants 


- in criminal cases, and civil liberties cases would be justified also because 


of their immediate social contribution. In the long run such programs 
would be justified because they would give to the bar professional insti- 
tutions worthy of a learned profession. They would help the bar fulfill the 
difficult responsibility which it has of making the law responsive to our 
growing knowledge of the nature of man. And they would help the bar 
protect the law from those unreasoned assumptions which, in the ab- 
sence of study, will distort our legal system. 
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COMMENTS 


COPYRIGHTS AND TV—A NEW USE FOR THE MULTIPLE 
PERFORMANCE THEORY 


Influential in the financial fate of our most rapidly growing industry' will 
be the extent to which telecasters are protected from free commercial use of 
their product in public places of entertainment. Today television brings to the 
owners of hotels, clubs, and bars the benefits of greater patronage,’ while at 
the same time it has brought to movie producers,’ sports promoters,‘ and 
others who create the subject matter of telecasts,’ the woes of smaller gate 
receipts. In the future these groups will demand compensation, and the courts 
soon will be faced with the question of which of those who benefit from tele- 
vision must bear its costs. Should there be a diminution in benefits as the veneer 
of novelty wears thin, it will nevertheless be necessary to determine whether 
there is sufficient property right in television to permit the exaction of payments 


« “There were one million TV sets in use at the beginning of 1949, 3,600,000 a year later, and 
5,800,000 on May 1, 1950. The industry estimates that nine million sets will be in use by the 
end of the year. It expects to reach a saturation point of about 30 million sets in 1955. In 
May 1950, 103 television broadcasting stations were operating in sixty large marketing areas 
with a population of about 70 million; a total of 121 stations was scheduled to be in operation 
before the end of the year.”” TV—Who’s Afraid, 42 Fortune, No. 1, at 55 (July 1950). The 
Gillette Company paid $800,000 for TV rights in the 1950 World Series—four times what it 
paid last year. Up and Up, 36 Newsweek, No. 10, at 48 (Sept. 4, 1950). 


2 The N.Y. Times, p. 41, col. 3 (June 10, 1948), reports that television profits from taverns 
have increased from 10% to 60%; 67% of taverns had sets at that date. 


3 “Surveys among the nation’s 5,863,000 TV set owners show that their movie-going has 
fallen off by 20 to 30%.” Pandora’s Box, 55 Time, No. 22, at 86 (May 29, 1950). Consult 
Shared Blame, 36 Newsweek, No. 21, at 60 (Nov. 20, 1950). 


4 Except for minor league baseball, television has had a beneficial effect on sports attend- 
ance according to some authorities. Business Week 74 (May 27, 1950). But the British experi- 
ence over a longer period indicates that this is a short-run phenomenon. “Agreed that tele- 
vision was slashing their gate receipts, leading British sports promoters met last week in 
London and came up with a novel proposal: Copyright all sports events and license viewing 
rights to hotels, clubs, pubs, etc.” Copyrighted Contests, 35 Newsweek, No. 46, at 87 (April 
24, 1950). More recent sources indicate that although sports attendance has risen in non- 
television areas, it has declined sharply where events are telecast. Truly “video is sabotaging 


the box office.” Wall Street Journal, p. 1, col. 6 (Jan. 31, 1951). See also TV Disrupts Sports 
Business, Business Week 49 (Jan. 27, 1951). 


5 “The most sensational and controversial analysis of the impact of TV, made by Charles 
Alldredge last January, showed that 400 TV-owning families in the District of Columbia re- 
duced their movie attendance from 4.51 to 1.27 times a month after installing TV in their 
homes—a reduction of 72 per cent. The survey reported magazine reading off 22.6 per cent, 
book reading off 29.1 per cent, and newspapers off 4.7 per cent, baseball 36.6 per cent, wrestling 
and boxing 44.7 per cent. Members of these families said they spent on the average more than 


40 per cent more of their free time at home during periods when television was on the air.” 
TV—Who’s Afraid, 42 Fortune, No. 1, at 55 (July, 1950). 
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from those who receive telecasts in public places for commercial purposes.° To 
prognosticate the trend of decisions requires careful examination of legally sig- 
nificant concepts in related fields and changes which lawyers and judges have 
made and may make in their meanings. 

Precedent which has grown up about the radio industry provides the closest 
analogies to many of the problems in television law;’ and definitions which 
radio cases have given to salient terms, especially in the realm of copyright law, 
are certain to exert influence in this field. Were it not for the copyright protec- 
tion afforded composers, which enabled them to substitute license fees from 
radio stations, hotels, theaters, and taverns for reductions in royalties, radio 
might well have plugged popular songs to death without paying more for the 
privilege than the cost of sheet music or a phonograph record.* Where the sub- 
ject matter of television is copyrightable, as in the case of lectures, dramas, 
movies, and music,? a creator complying with the Copyright Act*® may sue for 


6It is not, of course, contended here that advertising sponsors cannot or willl not stand 
the brunt of increased cost; but it should be apparent from the radio cases which follow that 
this is not an inevitable occurrence. Insofar as they assume this burden, the question be- 
comes one of determining other sources of income for telecasters, performers, authors, and 
promoters. As home television sets become more common, the attraction of sets in public 
places will certainly diminish; the exigencies of competition, however, will probably require 
tavern keepers, hotel owners, and their kind to continue using them. It is doubtful that copy- 
right owners will forego the benefits of licensing them any more than they have done in the 
case of phonograph records or radio. See note 69 infra. 


7 This trend is already apparent in defamation cases where television would seem to present 
a more unusual problem than in the field of literary property. In Remington v. Bentley, 88 
F. Supp. 166, 169 (S.D.N.Y., 1949), the district judge found that the “additional factor of 
pictorial representation” adds nothing to the form of defamation “‘in spite of the fact that 
defamation in motion pictures has been treated as libel.” But see Barry, Radio, Television, and 
the Law of Defamation, 23 Aust. L.J. 203 (1949). 


§ “(A] song which without radio would move more slowly and searchingly over the country, 
now reaches its apex of popularity and inevitable decline in a much shorter time.” Hynes, 
Radio and Royalties, 15 Notre Dame Lawyer 290, 306 (1940). In the mid-1920’s, this same 
article points out, 6,500,000 copies of “ ’Till We Meet Again” were sold, while after 1933 and 
the great radio boom the best-selling songs sold well under 300,000 copies. Irving Berlin’s 
‘All Alone” had sold 1,125,000 copies in 1926; but his equally popular pieces, ‘“How Deep Is 
the Ocean” and “Say It Isn’t So,” could not achieve the 300,000 mark after 1933. The resort 
of harried composers was to copyright law; and decisions that both unauthorized broadcasting 
(Jerome H. Remick & Co. v. American Automobile Accessories Co., 5 F. 2d 411 [C.A. 6th, 
1925]) and unauthorized commercial reception (Buck v. Jewell-LaSalle Realty Co., 283 U.S. 
191 [1933], and Society of European S.A.A.C. v. New York Hotel Statler Co., 19 F. Supp. 1 
[S.D.N.Y., 1937]) were acts infringing their copyrights made possible the exacting of fees from 
this new group of commercial users which more than adequately compensated them for losses 
in other areas. Cohn, Music, Radio Broadcasters, and the Sherman Act, 29 Geo. L.J. 407 
(1941), contains the history and statistics. 

» Works which are to be used solely in television broadcasts may be registered under the 
simple requirements of Section 12 which pertains to unpublished works, 61 Stat. 652 (1947), 
as amended, 17 U.S.C.A. § 12 (Supp., 1949), since telecasting will probably not constitute a 
publication within the meaning of the Act or the law of literary property. Cases cited notes 
20-22 infra. 

Section 12 provides the same protection for unpublished works as is afforded those pub- 
lished. Shilkret v. Musicraft Records, Inc., 131 F. 2d 929 (C.A. 2d, 1942). Regulations of the 
Copyright Office permit registration of dramatic scripts and motign pictures designed for tele- 
vision transmission. 37 Code Fed. Regs. §§ 202.5, 202.13, 202.14/(1949). 


© 61 Stat. 652 (1947), as amended, 17 U.S.C.A. (Supp., 1949). 
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an unlicensed reproduction or public performance of his work™ or may assign 
his rights to the telecaster.” Commentators agree, however, that television 


broadcasts are themselves too ephemeral to come within the scope of the 
Act.*3 


Where the protection of the Copyright Act is not available, or where the 
creator has failed to take advantage of it, he may turn to common-law property 
rights."4 If his work falls within the broad category of literary property*s and 
no publication or dedication to the public is established,” he too will be pro- 
tected from infringing acts. Although some broadcast material, such as news 
and sports events, may not in itself be subject to common-law property rights,"” 
it has been well argued that telecasts which entail much effort, artistic 


™ In the case of musical compositions the performance must be for profit as well as public. 
Copyright Act, 61 Stat. 652 (1947), as amended, 17 U.S.C.A. § 1(e) (Supp., 1949). 


1 61 Stat. 652 (1947), as amended, 17 U.S.C.A. § 28 (Supp., 1949). However, recent de- 


cisions may have qualified the rights of an owner of a large number of copyrights. Cases cited 
note 63 infra. 


3 The major obstacles appear to be difficulties in registration, 61 Stat. 652 (1947), as amend- 
ed, 17 U.S.C.A. §11, §§ 209-213 (Supp., 1949), and the improbability of bringing telecasts 
within even the court’s liberal interpretation of “all the writings of an author” which phrase 
determines the coverage of the Copyright Act, 61 Stat. 652 (1947), as amended, 17 U.S.C.A. 
§ 4 (Supp., 1949). 


14 Warner, Protection of the Content of Radio and Television Programs by Common Law 
Copyright, 3 Vand. L. Rev. 209 (1950); Cooper, The Limited Application of Property Con- 
cepts in the Law of Television, 10 Fed. Comm. B.J. 132 (1949); The Property Right in a 
Sports Telecast, 35 Va. L. Rev. 246 (1949); and Solinger, Unauthorized Use of Television 
Broadcasts, 48 Col. L. Rev. 848 (1949). 

The availability of other theories, such as unfair competition and equitable servitudes, 
which are outside the scope of this paper, is also dependent upon an ability to prove an in- 
vasion of common-law property rights. R.C.A. Mfg. Co., Inc. v. Whiteman, 114 F. 2d 86, 88, 
89 (C.A. 2d, 1940). 


1s “[AJn individual has a property right in his original, unpublished, intellectual produc- 
tions.” Ketcham v. New York World’s Fair, Inc., 34 F. Supp. 657, 658 (E.D.N.Y., 1940), 
aff'd 119 F. 2d 422 (C.A. 2d, 1941). For an almost exhaustive list of the works in which a com- 
mon-law copyright has been found, including everything from a musical laugh to a ticker- 
tape quotation, see Warner, op. cit. supra note 14, at 211-13. 


© Stanley v. Columbia Broadcasting System, Inc., 192 P. 2d 495 (Cal. App., 1948), aff’d 
208 P. 2d 9 (Cal., 1949); Wheaton v. Peters, 8 Pet. (U.S.) 591 (1834). 


17 International News Service v. Associated Press, 248 U.S. 215 (1918); Associated Press v. 
KVOS, Inc., 80 F. 2d 575 (C.A. oth, 1935), rev’d on jurisdictional grounds, 299 U.S. 269 (1936). 
In view of the finding of a quasi-property right as against a competitor in these cases, there is 
reason to question whether the commentators are correct in saying that news is entirely in 
the public domain. 

As for sports events, there is a dispute as to whether or not there may be a property right 
in the exclusive privilege to broadcast a play-by-play description. National Exhibition Co. v. 
Tele-Flash, Inc., 24 F. Supp. 488 (S.D.N.Y., 1936) stands for the proposition that there is 
none, while in both Twentieth Century Sporting Club v. Transradio Press Service, Inc., 165 
N.Y. Misc. 71, 300 N.Y. Supp. 159 (S. Ct., 1937), and Pittsburgh Athletic Co. v. KQV Broad- 
casting Co., 24 F. Supp. 490 (W.D. Pa., 1938), the courts found a protectable property right in 
such a privilege. Cf. Rudolph Mayer Pictures, Inc. v. Pathé News, Inc., 235 App. Div. 774, 
255 N.Y. Supp. 1016 (1st Dep’t, 1932), without opinion, and comment ‘thereon i in Solinger, 
Unauthorized Use of Television Broadcasts, 48 Col. L. Rev. 848, 858 (1948). 
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skill, and equipment, are “original unpublished, intellectual productions’’** 
deserving of common-law copyright protection.’"® Surprisingly enough, the 
requirement of nonpublication can be fulfilled without great difficulty, for it 
has been fairly well established that neither a radio broadcast?* nor the exhibi- 
tion of a movie” constitutes a dedication sufficient to deprive an author of his 


common-law copyright.” Certainly television can be analogized to one of 
these.?3 


It is, then, quite possible that every obstacle to obtaining protection under 
either common-law or statutory copyright can be hurdled. All that remains is 
proof that the defendant has infringed the copyright by public performance, 
rendition, or reproduction of plaintiff’s literary property.*4 Yet, paradoxically 


*8 Ketchum v. New York World’s Fair, Inc., 34 F. Supp. 657 (E.D.N.Y., 1940), aff’d 
119 F. 2d 422 (C.A. 2d, 1941). 

19 “Any television program, including a news, sports, or dramatic show . . . requires the 

use of technical and artistic skill—viz., lighting effects, camera angles, integration and syn- 
thesis of sight and sound to produce a finished television production.” Warner, op. cit. supra 
note 14, at 216. Despite vigorous arguments in this article and in The Property Right in a 
Sports Telecast, 35 Va. L. Rev. 246, 256 (1949), there is good reason to believe that the law 
is contrary. The evanescence of a telecast would seem to distinguish it from photographs, cf. 
Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P. 2d 491 (1939), and photoplays, 
Universal Film Mfg. Co. v. Copperman, 218 Fed. 577 (C.A. 2d, 1914), to which they have 
been analogized. In a similar situation Judge Learned Hand in R.C.A. Mfg. Co., Inc. v. 
Whiteman, 114 F. 2d 86, 88 (C.A. 2d, 1940), had serious doubts as to whether a record manu- 
facturer has any literary property in his skillfully produced records. Nevertheless, the in- 
junctions restraining exhibition of the Louis-Walcott fight telecast must have been based upon 
some kind of property right in the event or telecast, cases cited note 74 infra. Besides, wise 
telecasters may simply incorporate copyrighted material into their uncopyrightable pro- 
ductions (e.g., musical compositions with sports events) in such a way as to protect them from 
piracy. 
2 Stanley v. Columbia Broadcasting System, Inc., 192 P. 2d 495 (Cal. App., 1948), aff’d 
208 P. 2d 9 (Cal., 1949); Waring v. Dunlea, 26 F. Supp. 338 (E.D.N.C., 1939); Uproar Co. v. 
National Broadcasting Co., 8 F. Supp. 858 (Mass., 1934), modified without discussion on this 
point, 81 F. 2d 373 (C.A. 1st, 1936), cert. denied 298 U.S. 670 (1936). But see Blanc v. Lantz, 
83 U.S.P.Q. 137 (Cal. Super. Ct., 1949). 

* Patterson v. Century Productions, Inc., 93 F. 2d 489 (C.A. 2d, 1937); M-G-M Distribut- 
ing Corp. v. Bijou Theatre Co., 59 F. 2d 70 (C.A. 1st, 1932); Universal Film Mfg. Co. v. 
Copperman, 218 Fed. 577 (C.A. 2d, 1914). But see Blanc v. Lantz, 83 U.S.P.Q. 137 (Cal. 
Super. Ct., 1947). 

= Among analogous acts which have been held not to constitute publication are the pro- 
duction of a play, Ferris v. Frohman, 223 U.S. 424 (1912); the delivery of a lecture, Nutt v. 
National Institute, Inc., for the Improvement of Memory, 31 F. 2d 236 (C.A. 2d, 1929); the 
playing of a musical composition, McCarthy & Fischer, Inc. v. White, 259 Fed. 364 
(S.D.N.Y., 1919); exhibition of a painting, American Tobacco Co. v. Werckmeister, 207 
U.S. 284 (1907). 

*3 Such has been the approach in major articles on the subject. Authorities cited note 14 
supra. 

*4 “Copyright in any form, whether statutory or at common law, is a monopoly; it consists 
only in the power to prevent others from reproducing the copyrighted work. W.B.O. Broad- 
casting Corporation has never invaded any such right of Whiteman; they have never copied 
his performance at all; they have merely used the copies which he and R.C.A. Manufacturing 
Company, Inc., made and distributed.” R.C.A. Mfg. Co. v. Whiteman, 114 F. 2d 86, 88 (C.A. 
2d, 1940). Judge Hand’s particular application of this principle may be considered incorrect, 














COMMENTS 761 


enough, this obvious requirement may prove an insuperable barrier. Clearly, 
one who invites his friends into his home for an evening of “televiewing”’ has 
violated no right of the telecaster or copyright owner.” At first blush, the act of 
a tavern keeper or hotel owner who permits his patrons to view his receiving set 
appears equally innocuous. However, whether or not such an act constitutes a 
copyright infringement depends largely upon the courts’ interpretation of the 
concept “performance.” To predict their conclusion it is necessary to analyze 
carefully the application of that concept in the field of radio law where prac- 
tically identical issues have already been resolved. 

Historically, extension of the complex concept “public performance for 
profit”?7 to commercial radio broadcasting followed a logically reverse order; 
and only after determinations that broadcasts were “for profit’”’** and “‘public,”’9 
did an examination of the “performance” issue occur. In earlier cases problems 
of performance were not involved, the infringing radio stations having them- 
selves been responsible for playing the musical compositions. Whether a broad- 
cast alone could constitute a performance was raised sharply, however, in 


Waring v. WDAS Station, Inc., 327 Pa. 433, 194 Atl. 631 (1937); but the principle itself seems 
inherent in the concept “copyright.” It is for this reason that courts have been forced to fit 
radio reception into an acceptable definition of performance. Nor is it difficult to sympathize 
with their confusion in attempting to give the act of turning a receiving set knob the indicia 
of reproduction. 


3s “(TJhose who listen do not perform; and therefore do not infringe.” Jerome H. Remick 
& Co. v. General Electric Co., 16 F. 2d 829 (S.D.N.Y., 1926). ‘He who only hears the perform- 
ance is not performing.” Buck v. Duncan, 32 F. 2d 366, 367 (W.D. Mo., 1929). “The parties 
agree that the owner of a private radio receiving set who in his own home invites friends to 
hear a musical composition which is being broadcast, would not be liable for infringement. 
For even if this be deemed a performance, it is neither public nor for profit.”” Buck v. Jewell- 
LaSalle Realty Co., 283 U.S. 191, 196 (1931). “(T]he reception of a broadcast program by one 
who listens to it is not any part of the performance thereof.” Society of European S.A.A.C. 
v. New York Hotel Statler Co., 19 F. Supp. 1, 4 (S.D.N.Y., 1937). 


26 Insofar as statutory copyrights are concerned, the salient portions of the Copyright Act, 
61 Stat. 652 (1947), as amended, 17 U.S.C.A. § 1 (Supp., 1949), read as follows: “‘r. Any per- 
son entitled thereto, upon complying with the provisions of this title, shall have the exclusive 
right: ... (d) To perform or represent the copyrighted work publicly if it be a drama . . . (e) 
To perform the copyrighted work publicly for profit if it be a musical composition.” 

27 Tbid. 


28 Shortly after the first commercial radio station (KDKA, erected in Pittsburgh in 1920) 
had come into existence, the unauthorized broadcast of a copyrighted song was held to be “for 
profit.” Witmark & Sons v. L. Bamberger & Co., 291 Fed. 776 (N.J., 1923). Being a contest 
solely of this narrow issue, the case was easily decided upon the authority of Herbert v. The 
Shanley, 242 U.S. 591 (1917), in which Justice Holmes, overruling John Church Co. v. Hilliard 
Hotel Co., 221 Fed. 229 (C.C.N.Y., 1915), found it unnecessary that a direct charge be made 
for atmosphere music in a hotel dining room to make its performance “for profit,” the in- 
direct advantage to the hotel owner in terms of increased patronage being sufficient. 


29In Jerome H. Remick & Co. v. American Automobile Accessories Co., 5 F. 2d 411, 412 
(C.A. 6th, 1925), the court, conceding that radio listeners do not congregate in one place, 
nevertheless concluded that radio broadcasting was “public” since it was intended to reach 
‘a very much larger number of the public at the moment of rendition than any other medium 
of performance.” 








762 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Jerome H. Remick & Co. v. General Electric Co.8° where the broadcaster had 
“picked up” an orchestra’s unauthorized rendition. An injunction pendente lite 
had been denied on the ground that defendant broadcaster was simply making 
“a given performance available to a greater number of persons, who, but for his 
efforts, would not hear it.”’* Nevertheless, on final hearing the court concluded 
that defendant broadcaster’s part in the performance was something more than 
the mere opening of a window (to which it had been analogized) and that he 
was liable as a “contributory infringer.”5? Clearly it was not decided that the 
broadcast was itself a performance, but simply that the role of the broadcaster 
in the infringement of the copyright was sufficiently important to make him 
equally liable with the performing artists. 

Appearing in a context more closely analogous to the subject at hand, the 
question as to what constitutes a performance again became significant in 
Buck v. Debaum*4 where the copyright owner claimed infringement by a cafe 
proprietor who had tuned in the licensed broadcast of a copyrighted song for 
the entertainment of his patrons. Assuming in light of prior decisions that such 
a use was public and for profit, the court nevertheless held that by authorizing 
the broadcast the plaintiff had “impliedly sanctioned” all radio reception.*s 
In finding that “the operation of the radio receiving set in effect does nothing 
more than one would do who opened a window and permitted the strain of 
music of a passing band to come within’’s* the court appeared to negate the idea 
that radio reception could be performance in itself. Strengthening this interpre- 
tation is the court’s approval of Buck v. Duncan,3’ a contemporaneous decision 
in which radio reception was expressly held not to be a performance within 
the terms of the Copyright Act.%* 


3° 16 F. 2d 829 (S.D.N.Y., 1926). 
3t Jerome H. Remick & Co. v. General Electric Co., 4 F. 2d 160, 160 (S.D.N.Y., 1924). 


32 “Tt is not enough to say that the broadcaster merely opens the window and the orchestra 
does the rest. On the contrary, the acts of the broadcaster are found in the reaction of his in- 
struments constantly animated and controlled by himself, and those acts are quite as con- 
tinuous and infinitely more complex than the playing of the selection by the members of the 
orchestra.” Jerome H. Remick & Co. v. General Electric Co., 16 F. 2d 829, 829 (S.D.N.Y., 
1926). 

33 It is equally clear that the court, in using the phrase “contributory infringer,” did not 
imply that the broadcaster would not have been liable if the orchestra had not itself been in- 
fringing. The opinion explicitly states that even if there had been no audience in the ballroom, 
the broadcaster’s acts would have been a violation of plaintiff’s copyright. 


34 40 F. 2d 734 (S.D. Cal., 1929). 

3s “fW]hen plaintiffs licensed the broadcasting station to disseminate the ‘Indian Love 
Call,’ they impliedly sanctioned and consented to any ‘pick up’ out of the air that was possible 
in radio reception.” Ibid., at 735. 

3 Thid., at 735. 

37 32 F. 2d 366 (W.D. Mo., 1929). 

38 “The right to perform a musical composition does not carry with it a proprietary interest 


in the waves that go out upon the air or upon the ether. They are as much the common property 
of all as the sunshine and the zephyrs.”’ Ibid., at 367. 
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The Duncan case involved reception of unauthorized broadcasts of ASCAP’s 
copyrighted songs by a master-receiving set wired to loudspeakers in the pri- 
vate and public rooms of a hotel. It was subsequently reversed on appeal 
sub nom. Buck v. Jewell-LaSalle Realty Co.59 where, in answering the contention 
of defense counsel that a single broadcast could be but a single performance under 
the copyright statute, Justice Brandeis wrote: “([NJothing in the Act circum- 
scribes the meaning to be attributed to the term ‘performance,’ or prevents a 
single rendition of a copyrighted selection from resulting in more than one pub- 
lic performance for profit.”4° By thus subscribing to the doctrine of “multiple 
performance,” the Supreme Court succeeded in breaking a single broadcast into 
three separate and potentially infringing performances; that of the performing 
artist to the studio audience, that of the broadcaster to the radio audience, and 
that of one who tunes in the broadcast. Under the “multiple performance” 
analysis, where chain broadcasting is involved, infringing performances have 
been held to be as numerous as the stations which participate.“ A network 
broadcast received in enough public places could result in literally thousands 
of performances, each a basis for recovery. j 

Despite the breadth of protection afforded by the LaSalle opinion, one escape 
had been left open. In a footnote dictum Justice Brandeis hesitatingly sanc- 
tioned the position of Buck v. Debaum by stating that if the broadcast had been 
authorized, a license for commercial reception might have been implied.” This 
gap has been closed, however, by the opinion in Society of European S.A.A.C. 
v. New York Hotel Statler ,*3 where, in a fact-situation almost identical with that 
of the LaSalle case except that the broadcast was licensed, the reception was 
held to constitute an infringement. Much weight might be placed upon the 
fact that the copyright owners, following Brandeis’ hint, had expressly re- 
stricted the broadcaster’s license so as to prohibit commercial reception;** but 
the district judge treated this clause as mere redundancy.‘ 

With the closing of this gap, however, another was revealed which portends 
to be of even greater value to those commercial users who employ home-size 

39 283 U.S. 191 (1931). 

4 Tbid., at 198. 

# “Plaintiff’s composition was performed on three occasions by the National Broadcasting 
Company with chain hook-ups of 67, 66, and 85 stations, in all 218. Damages should be awarded 
on the theory that there were 218 performances, not three.”” Law v. National Broadcasting 
Co., 51 F. Supp. 798, 799 (S.D.N.Y., 1943). 

# Buck v. Jewell-LaSalle Realty, 283 U.S. 191, 199 n. 5 (1931). 

4 19 F. Supp. 1 (S.D.N.Y., 1937). 


44 “ ‘Nothing herein contained shall be construed as permitting the licensee either expressly 
or by implication to grant to others the right to reproduce or perform publicly for profit or 
otherwise ... any of said compositions ...or in any way permitting any receiver of the 
broadcast of any of said compositions or works to publicly perform or reproduce the same 
for profit or otherwise.’ ” Ibid., at 3. 

4s “Tt seems to me that the effect of the addition of this limitation to the license was merely 
to add emphasis to the fact that the license was given to N.B.C. solely for its own use, and 
hence that the limitation was a redundancy.” Ibid., at 6. 
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television or radio receivers unaided by other reproducing devices. In the 
Hotel Statler case it was stated: 

[The reception of a broadcast program by one who listens to it is not any part of the 
performance thereof. Indeed both physically and mentally it is about as far removed 
from performance as can well be imagined. . . . I find that when the owner of a hotel does 
as much as is done in the Hotel Pennsyloania to promote the reproduction within its walls 
of a broadcast program received by it, it must be considered as giving a performance within 
the principle laid down by the Supreme Court in the LaSalle Hotel case . . . copyright 
infringement depends, not on the broadcaster’s rights, but on the receiver’s acts.® 


Here, then, the existence of a performance is to be determined by the effort 
employed in reaping commercial advantage from another’s work and by the 
extent to which those efforts have expanded the audience witnessing that work,‘7 
not by a set of purely verbal definitions making reception a performance per se. 
Under the LaSalle doctrine one who invites friends into his home to listen to 
his receiving set is shielded from liability because his “performance” is neither 
“public” nor “for profit,” while in the Hotel Statler case he is not an infringer be- 
cause he is not performing at all; he is merely listening to his radio.‘* This lat- 
ter criterion depends upon a concrete determination as to where on the con- 
tinuum between the extremes of passive listening and active performance the 
questioned acts of the defendant are located. Specifically, it represents a step 
on the road to repudiation of the “multiple performance” doctrine and return 
to the theory of Remick v. General Electric Co.4° under which liability is de- 
pendent upon the degree to which the efforts of one receiving a broadcast have 
contributed to an invasion of another’s copyright. 

Illustrating the siguificance of this difference in definition, British and Cana- 
dian cases provide excellent examples of the consequences of extending the 
general language in Buck v. Jewell-LaSalle Realty Co. Although slower to deter- 
mine that either radio broadcasting®® or radio reception™ was a public per- 
formance, the English judiciary arrived, three years earlier, at a result similar 
to that of Society of European S.A.A.C.v. New York Hotel Statler.» In Perform- 
ing Right Society ». Hammond’s Bradford Brewery,53 commercial reception of an 

“Thbid., at 4 (italics added). 

47 By taking into account the effort required and the expansion achieved, this criterion 


permits those uses of broadcast material which are relatively innocuous and, in a sense, within 
the risk a copyright owner takes by authorizing the original broadcast. 

4 Cases cited note 25 supra. 49 See text at note 31 supra. 

5° Messager v. British Broadcasting Company, Ltd., [1927] 2 K.B. 543, preceded by an 
Australian case, Chappell & Co. v. Associated Radio Co. of Australia, [1925] Vict. L.R. 350, 
which cited with approval Remick v. American Automobile Accessories Co., 5 F. 2d 411 (C.A. 
6th, 1925). 

s* Performing Right Society, Ltd. v. Hammond’s Bradford Brewery Co., [1934] 1 Ch. 121. 
The British Copyright Act, 1 & 2 Geo. V, c. 46 (1911), is very similar to the American except- 
ing the absence of a requirement that infringing performances of a musical composition be for 
profit. Cf. Ernest Turner Electrical Instruments v. Performing Right Society, [1943] Ch. Div. 
167. 

S See text at note 43 supra. f 

$3 [1934] 1 Ch, raz. 
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authorized broadcast of copyrighted music was held to be an infringement. 
The George Hotel had attached loudspeakers to its receiving set for its guests 
who heard B.B.C.’s broadcast of plaintiff’s copyrighted compositions. In the 
opinion of Lord Hanworth, M.R.., the hotel’s liability for infringement resulted 
entirely from the fact that without this attachment the broadcast could not 
have been heard beyond the limited circle of those who could gather about the 
receiving set.54 Employing analogy reminiscent of the opinion in Remick ». 
General Electric Co., he wrote: 

It is not as if the guests at the hotel merely looked in at the window at a peepshow 
which was there for all and sundry to see, but it was by the authority and at the in. 
stance of the proprietor of the hotel that steps were taken to render the sounds audible 
to the additional audience.s 


Unfortunately the less restricted language of the other Lord Justices spelled 
out an adherence to the “multiple performance” theory of Buck v. Jewell- 
LaSalle Realty Co.® Illustrative of the absurd results of such a doctrine is Per- 
forming Right Society v. Camelo’’ where defendant was held liable for an in- 
fringing “performance” which occurred when copyrighted music from, the 
receiving set in his private living room was heard by the patrons of an adjoining 
restaurant. 

Canada’s copyright law might well have experienced a similar fate, a Quebec 
court having echoed Justice Brandeis’ conclusion that the reception of radio 
waves constitutes a new performance of the broadcast material.5* Before the 


Camelo type of situation presented itself, however, a wise Canadian legislature 
had amended its copyright statute to read: 


In respect of public performances by means of any radio receiving set or gramophone 
in any place other than a theatre which is ordinarily and regularly used for entertain- 
ments to which an admission charge is made, no fees, charges, or royalties shall be col- 
lectible from the owner or user of the radio receiving set or gramophone but the Copy- 
right Appeal Board shall . . . provide for the collection in advance from radio broad- 
casting stations or gramophone manufacturers . . . of fees . . . appropriate to the new 
conditions produced by the provisions of this subsection.5? 


54“By means of an installation there which included a loudspeaker the radio waves re- 
ceived at the George Hotel were converted into sound, audible not merely to the domestic 
circle of the George Hotel but to all its visitors. Without such an installation the general com- 
pany of the hotel would not have had the opportunity of hearing what had been broadcast.” 
Ibid., at 132. 

55 Ibid., at 134. 

56 See text at note 39 supra. 

57 [1936] 3 =) E.R. 557 (Ch.). See Performing Right Society v. George (April 30, 1936, 
unreported), cited in the Camelo case, in which another English judge reached an identical 
conclusion on the basis of the decision in Performing Right Society v. Hammond’s Bradford 
Brewery Co., [1934] 1 Ch. 12r. 

58 Canadian Performing Right Society v. Ford Hotel, [1935] 2 D.L.R. 391 (Quebec Super. 
Ct.). 

59 The Copyright Amendment Act, 1938, 2 Geo. VI, c. 27, § 4 (Canada, 1938). The vague 
attempt at definition of “theatre” is perhaps deserving of criticism. 
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An even wiser Privy Council concluded in the case of Vigneux v. Canadian 
Performing Right Society® that “the statutory license (or in other words the 
right to perform) which the subsection confers is in no way conditional upon 
payment of the charges ...by broadcasting stations or gramophone manu- 
facturers.” 

Still uncertain is the outcome of “multiple performance” theory in the fed- 
eral courts. But even if it were fully sustained, there is serious question whether 
many copyright owners could avail themselves of its benefits. The difficulties 
inherent in the detection of copyright violations have made it impossible for 
unorganized individual owners effectively to enforce their rights. In the past, 
resort has been had to organized combinations capable of providing the neces- 
sary policing mechanism. Recent decisions, however, have greatly attenuated 
the powers of such groups. Relying in great part upon their legal position as a 
result of the LaSalle and Hotel Statler decisions, ASCAP® had, during the ten- 
year period succeeding the Hotel Statler case, been able to collect from three to 
seven million dollars annually in license fees from over twenty-nine thousand 
establishments, including radio stations, hotels, bars, restaurants, theaters, 
and dance halls. So strong had this monopoly power become that the courts 
which had given with one hand were compelled to take away with the other. 
In 1948 two district judges held ASCAP’s licensing system to be violative of 
the anti-trust laws®? and may have so thoroughly emasculated its ability to 
enforce copyrights that composers, authors, and publishers eventually will 
be no better off than they were in the chaotic years before its founding in 1914. 


6 [1945] 1 All E.R. 432, 438 (A.C.). The result ensued that a juke box operator was not liable 
for what would have constituted an infringing performance before enactment of the statute, 
although the record manufacturer had no license from the copyright owner. 


6: ASCAP is essentially an association of composers and publishers banded together for the 
more efficient protection of their copyrights in musical compositions. Its central functions are 
policing infringers and licensing users of copyrighted popular music. 


a Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 889, decree modified, 80 F. Supp. goo 
(S.D.N.Y., 1948). Cohn, Music, Radio Broadcasters, and the Sherman Act, 29 Geo. L.J. 407 
(1941), exhaustively explores the financial as well as the legal history of ASCAP. 


63 Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 889 (S.D.N.Y., 1948), and Witmark & Sons 
v. Jensen, 80 F. Supp. 843 (S.D. Minn., 1948). 


6s Witmark & Sons v. Jensen, 80 F. Supp. 843, 846 (S.D. Minn., 1948), denies equitable 
relief for infringement of his copyright to a member of ASCAP on the ground that “not- 
withstanding their seeming beneficent purposes, plaintiffs and their associates through 
Ascap [sic] have obtained by these methods and practices . . . monopolistic control over copy- 
righted films in which their music is integrated.” Although ASCAP’s policy of “blanket 
licensing” was the major violation of the anti-trust laws found by these courts, both judges 
admitted that licensing on a “per piece” basis is wholly unfeasible and could be ruinous to 
movie exhibitors. Copyright Pooling and the Anti-trust Laws, 17 Univ. Chi. L. Rev. 183 
(1949) and Music Copyright Associations and the Anti-Trust Laws, 25 Ind. L.J. 168 (1950), 
present extensive studies of the monopoly problems involved. 


6s Of course, the central investigatory organization may continue to report infringements; 
but without power to enforce blanket licensing this remnant will hardly be useful (ASCAP 
makes very little from infringement suits), and it is quite likely that the courts will extend the 
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Despite uncertainty as to the position of copyright combines,® however, at 
least one group of copyright holders is capable of maintaining an efficient 
enforcement scheme without fear of anti-trust prosecution. There can be no 
doubt that this group, individual telecasters, would benefit by application of 
multiple performance theory to the field of television. 

Evaluation of the interests contingent upon such an application may be 
greatly simplified by reflecting on the economic position in which extension of 
multiple performance theory would place copyright owners. It appears certain 
that program sponsors will foot at least part of the bill for audience losses which 
television produces in other fields; and hence if allowed to exact license fees 
from other commercial users of telecasts, creators will be exacting what may in 
fact amount to a second payment. When the problem is viewed in this perspec- 
tive, there seems little justification for extending monopoly power based upon 
such a distortion of terms as the multiple performance theory represents. 


Alden-Rochelle reasoning to licensing practices outside the motion picture industry, pro- 
hibitions similar to those applied to ASCAP in the Witmark case having been placed upon 
Dramatists’ Guild of the Authors’ League of America. Ring v. Spina, 84 F. Supp. 403 
(S.D.N.Y., 1949). 


66 Perhaps the consent decree of 1950 under which ASCAP is required, inter alia, to “‘blanket 
license” television and movie producers will immunize the Society’s activities from attack 
as violative of the Sherman Act. N.Y. Times, p. 34, col. 5 (Mar. 15, 1950); cf. Remick Music 
Corp. v. Interstate Hotel Co., 58 F. Supp. 523 (Neb., 1944). However, the 1941 consent de- 
cree requiring ASCAP to permit its members to offer their works on a “per piece” basis as 
individual bargaining units did not have this effect in the Alden-Rochelle and Witmark cases; 
and far from following the reasoning of Alden-Rochelle, the 1950 decree appears to sanction 
practices there repudiated (although it contains language similar to the final decree in that 
case). Such action on the part of the Justice Department may be realistic and commendable 
but will probably not protect ASCAP or other “copyright pools” from private anti-trust 
suits. 38 Stat. 731 (1914), as amended, 15 U.S.C.A. § 15 (1941). It would seem more desirable 
to obtain legislative sanction for the recognition of monopoly power. 


67 Section 1 of the Sherman Act being inapplicable because the corporate or individual tele- 
caster need not indulge in conspiracy, mere enforcement of a monopoly granted by the legis- 
lature does not constitute a violation of Section 2. 26 Stat. 209 (1890),as amended, r5 U.S.C.A. 
§§ 1, 2 (1951); see Buck v. Newsreel, Inc., 25 F. Supp. 787 (Mass., 1938) and cases there 
cited. 

68 See note 19 supra. 


69 Judging from the fabulous sums that sponsors have been willing to pay for television time 
and rights, neither telecasters nor sports promoters will have much need for testing their 
property rights which in many cases are still unsettled and uncertain. See note 19 supra. 
“(T]he Gillette Safety Razor Company .. . signed up to pay $7,370,000 over the next six 
seasons for All-Star world series radio and television rights.’”” Vaughan, Baseball Deal with 
Video Pension Saver, Chicago Daily Tribune, pt. 3, p. 1, col. 7 (Dec. 28, 1950). Although tele- 
casting reduced gate receipts from the recent Louis-Charles fight by $100,000 below the lowest 
of Louis’ previous championship fights, the difference was more than made up by the $140,000 
which Pabst Blue Ribbon paid for television rights. TV Ruins the Gate But Boosts the Take, 
Business Week 85 (Oct. 7, 1950). Perhaps the fact that sports events have been the greatest 
attractions on television’s bill of fare thus far accounts for the relative lack of litigation. It is 
difficult to believe, however, that statutory copyright owners, thinking their rights well- 
established by Buck v. Jewell-LaSalle Realty Co., will resist the temptation to — a 
lucrative licensing system. 
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Rather, efforts should be directed toward correcting the distortion insofar as 
possible. 

If Congress should succumb to the ever-present pressures for copyright re- 
vision reflected in recent decisions adverse to ASCAP, an excellent prototype 
for legislative action is the Canadian statute.”° Not only does it modify the 
consequences of multiple performance theory by shifting the entire burden of 
copyright licenses to broadcasters and record manufacturers, but, at the same 
time, it gives legal sanction to copyright pools, without which many creators 
would be wholly unable to enforce their rights. Private parties dissatisfied with 
a copyright society’s published fee schedules may apply to the Copyright Ap- 
peal Board which, in determining the reasonableness of fees, is authorized to 
consider losses imposed upon owners by statute. Through a simpler licensing 
and collecting system under governmental supervision, copyright monopoly 
is prevented from becoming an instrument “of oppression and extortion.”” 
It is highly improbable that such legislation will be forthcoming. Despite per- 
sistent pressure Congress has not altered substantive copyright law for almost 
half a century;” and the change proposed represents so radical a departure 
from traditional copyright law that legislative inertia would be even more 
difficult to overcome. 

It is the judiciary, then, which must determine when television reception 
constitutes copyright infringement. Having been committed by Jewell-LaSalle 
Realty to certain aspects of multiple performance doctrine, the courts cannot 
reject it wholly. At their disposal, however, are the interpretive tools with 
whose help it may be supplanted by a factual criterion determining whether 
reception constitutes infringement by the degree to which defendant’s efforts 
have expanded the audience viewing a telecast. Under this criterion the de- 
cisions in Buck v. Debaum and Buck v. Jewell-LaSalle Realty Co. are in no way 
incompatible. On the continuum between opening a window and broadcasting 
to the world, reception solely by a home-size receiver lies within the realm of 

7 2 Geo. VI, c. 27 (Canada, 1938) further provides in Section 1 that Section 10(1) of the 
Copyright Act, 1931, 22 & 23 Geo. V, c. 8 (Canada, 1931), be amended to read: “(E]ach 
society, association, or company which carries on in Canada the business of acquiring copy- 
rights of dramatico-musical or musical works, . .. in current use in respect of which such 
society .. . has authority to issue or grant performing licenses or to collect fees, charges or 
royalties for or in respect of the performance of its works in Canada.” In Sections 1r0A and 
10B the amended statute provides for a Copyright Appeal Board empowered to hold hearings 
for the purpose of determining the reasonableness of rates set by the copyright socieites and 
to alter the rate schedules in conformity with its findings. Copyright Amendment Act, 1936, 
1 Edw. VIII, c. 28, § 2 (Canada, 1936). Of course, the coverage of the statute must be greatly 
expanded to encompass both common-law and statutory performing rights in practically all 
subject matters; it is the general framework of the Canadian act which is deserving of imi- 
tation. 

™ Hanfstaengl v. Empire Palace, [1894] 3 Ch. 109, 128. 

7 Responsibility for the recent judicial reaction against the power of copyright combines 
might well be laid at the feet of the legislators who failed to act when the time was ripe and 
the power not yet oppressive. The Performing Rights in a Musical Composition, 27 Va. L. Rev. 
378, 384 (1941), analyzes the legislative attempts as of that date. 
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non-infringing acts, while reception over huge master receiving sets connected 
to hundreds of loudspeakers stands nearer the opposite pole in the realm of 
the infringing.’ 

Already, in Louis v. Richman," a Pennsylvania court seems to have adopted 
this criterion by refusing to enjoin the showing of a sports telecast in com- 
mercial establishments employing screens no larger than eighteen by twenty- 
four inches and making no direct admission charge. Certainly, the judge’s 
willingness to prohibit the use of television in a large hotel, although not in a 
bar and grill (a “poor man’s club,” as he called it) represents a justifiable 
restriction of the copyright owner’s already over-extended power. It is sub- 
mitted that, if courts follow the lead of Louis v. Richman" and the Hotel Statler 
cases in abandoning the absolutistic principle of multiple performance before 
they are irrevocably committed, the burden of copyright monopolies will not 
fall so heavily upon the society which grants them. 


RACIAL VIOLENCE AND CIVIL RIGHTS LAW ENFORCEMENT 


The history of racial violence in the United States, filled with accounts, of 
costly race riots and lynchings, is uncomfortably familiar." Increasingly urgent 
is the question whether a great body of civil rights law must remain unenforced 
because of the specter of such violence.’ 


73 Society of European S.A.A.C. v. New York Hotel Statler, 19 F. Supp. 1, 2-3 (S.D.N.Y., 
1937), contains a most impressive description of the trouble and expense to which the Hotel 
Pennsylvania went in “piping” broadcasts to its 1900 guest rooms. 


™ Equity No. 1803, Pa. C.P. (Philadelphia, June 23, 1948). See Louis v. Friedman, Equity 
No. 1804, Pa. C.P. (Philadelphia, June 23, 1948) (injunction against exhibition of same tele- 
cast in a motion picture theater); Louis v. California Products, N.Y. S. Ct. (June 24, 
1948) (same, against a ballroom operator); Twentieth Century Sporting Club, Inc. v. Mass. 
Charitable Mechanics Association, Equity No. 60230, Mass. Super. Ct. (June 22, 1948) 
(same); and National Broadcasting Co. pamphlet entitled: “Proceedings in Philadelphia 
Actions in C.P. No. 1, June Term, 1948, to enjoin commercial uses of the Louis-Walcott 
Fight.” 

78 Equity No. 1803, Pa. C.P. (Philadelphia, June 23, 1948), unreported. 


* Consult Myrdal, An American Dilemma 550-569 (1944); Chicago Commission on Race 
Relations, The Negro in Chicago (1922); Lee and Humphrey, Race Riot (1943); Raper, The 
Tragedy of Lynching (1933). 

Racial violence is usually treated as an unmitigated evil. However, some observers feel 
that it may have positive value as a catalyst for progress in race relations. Myrdal, Social 
Trends in America and Strategic Approaches to the Negro Problem, 9 Phylon 196, 208 (1948). 
It may also provide an opportunity for minority group resistance to aggression, thus encourag- 
ing minority group members to establish positive identification with their group through 
collective action. Fisher, The Problem of Violence, Observations on Race Conflict in Los 
Angeles 17, 18 (American Council on Race Relations, 1947); Johnson, Patterns of Negro Segre- 
gation 313-15 (1943). Compare Sartre, Anti-Semite and Jew 59-141 (1948) and Broyard, 
Portrait of the Inauthentic Negro, 1o Commentary, No. 1, at 56 (July, 1950). 


2 Mangum, The Legal Status of the Negro 26 ff. (1940) contains a summary of the civil 
rights legislation passed in many northern states after post-Civil-War federal civil rights legis- 
lation was held unconstitutional. Much of the state legislation has ample enforcement pro- 
visions. An Illinois statute, e.g., provides that all persons are entitled to full and equal enjoy- 
ment of establishments maintained for public use (hotels, restaurants, department stores, 
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The practical problems of law enforcement have been thrown into sharp 
relief by postwar agitation for civil rights legislation’ and by recent decisions 
which have seriously weakened the constitutional foundations of racial segre- 
gation. Sweatt v. Painter,s McLaurin v. Oklahoma State Regents,’ and Henderson 
v. United States,® all decided in 1950 by the Supreme Court, represented the 
most sustained attack yet made on the principle of racial segregation, constitu- 
tionally embodied in the “separate but equal” doctrine. The decisions attenu- 
ated that doctrine and further vitiated what remains of the principal case under 
attack, Plessy v. Ferguson.’ 

But it is clear that the passage of civil rights legislation and the judicial ex- 
tension of constitutional protections are but first steps towards vitalizing demo- 
cratic principle in the field of race relations. Even if an asserted right to be free 
from segregation is given legal recognition, proof of its infringement may be so 
difficult that the right is effectively denied.* Or the right can be made a dead 
letter if government fails to provide for vigorous law enforcement. 

This note focuses on one aspect of the problem of enforcing civil rights law. 
The concrete question is whether racial violence is an inevitable consequence of 
protecting individual rights which come into conflict with established patterns 
of racial segregation.® The question calls for an examination of recent situations 































































railroads, etc.). Ill. Rev. Stat. (1949) c. 38, § 125. Remedies include (1) recovery of damages 
by persons aggrieved by violations of the statute, ibid., at § 126; (2) criminal penalties, ibid., 
at § 126; and (3) the declaration of establishments violating the statute to be public nuisances 
whose operations can be enjoined, ibid., at § 128a. 


3 Consult Report of the President’s Committee on Civil Rights, To Secure these Rights 
(1947). 


4339 U.S. 629 (1950). 5 339 U.S. 637 (1950). § 339 U.S. 816 (1950). 


7 163 U.S. 537 (1896). In each of the 1950 cases, the finding of inequality and discrimination 
violative of the Fourteenth Amendment was so close to being based on the simple fact of segre- 
gation as to presage imminent overruling of the Plessy case. Cf. Frank, The United States 
Supreme Court: 1949-1950, 18 Univ. Chi. L. Rev. 1, 33-37 (1950). 


8 An American Legal Dilemma—Proof of Discrimination, 17 Univ. Chi. L. Rev. 107 (1949). 


* The proponents of segregation make two arguments connected with violence. The first, 
dealt with here, is that disturbing existing patterns of segregation is likely to lead to violence. 
The classic rebuttal of the second notion, that segregation tends to prevent racial conflict, 
remains Justice Harlan’s dissent in Plessy v. Ferguson, 163 U.S. 537, 552, 560 (1896). See also 
Edgerton, J., dissenting in Hurd v. Hodge, 162 F. 2d 233, 242, 243 (App. D.C., 1947), whose 
view was later upheld by the Supreme Court in Hurd v. Hodge, 334 U.S. 24 (1948). In passing 
on the eligibility of Negroes to hold public office, a Georgia court once said that “[iJf . . . laws 
are unfair, unjust, unequal, they will breed discontent and disorder, and it is better for the 
peace and good order of society that all shall have equal rights.” White v. Clements, 39 Ga. 
232, 269 (1869). See also Hurd v. Hodge, 334 U.S. 24 (1948), Brief for Petitioners at 68-71. 

That segregation tends to promote tension and violence seems clearest in the case of hous- 
ing. Weaver, Race Restrictive Housing Covenants, 20 Journ. of Land and Utility Economics 
183, 187, 189, 193 (1944). Reporting on the 1943 Detroit race riot, a Wayne University soci- 
ologist observed that interracial neighborhoods were conspicuously free from disturbances. 
Lee and Humphrey, Race Riot 17, 97, 116, 130, 140 (1943). Specialists agree that tensions are 
likely to run highest along the borders of residential ghettos. Lohman, Police and Minority 
Groups 21, 22 (1947). 
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in which the problem has arisen and a consideration of new developments in 
the arts of law enforcement.’° 


I 

In recent years many American communities have faced the danger of racial 
violence when existing patterns of segregation were challenged. The experiences 
of St. Louis, Washington, D.C., and Chicago illustrate the complexity of the 
problems involved. 

St. Louis. Until 1949, the use of city owned and operated outdoor swimming 
pools in St. Louis, Missouri, was denied to Negroes, although this segregation 
found “‘{nJo authority in ordinance, statute, or the Constitution of Missouri.” 
Responding to continued protests against this policy,” the Director of Public 
Welfare decided in June 1949, shortly before the beginning of the swimming 
season, that there was no legal basis on which the use of these pools could be 
denied to Negroes and announced that they would henceforth be open to all 
citizens regardless of race.'3 Soon after the pools opened, Fairgrounds Park was 
the scene of a major disturbance in which a crowd of several hundred persons 
gathered and many Negroes were assaulted." The Mayor immediately ordered 
reimposition of the segregation policy. The St. Louis Council of Human Rela- 
tions was created to study the problem and set up a program designed to win 
public acceptance of the use of all city-owned recreation facilities on a non- 
segregated basis. The Director of the Mayor’s Interracial Committee of Detroit, 


invited by the Council to study the situation, issued an extended report on the 
Fairgrounds Park riot"s in which he concluded that the step to break the segre- 
gation custom was taken too hastily. There had been none of the necessary 
advance planning with other government agencies and private groups,"* nor 
was it clear that the police were utilized effectively.” 


te Although the unity of the enforcement problem is stressed here, for other purposes it may 
be important to distinguish the different contexts in which the law bears on segregation: (1) 
law which directly compels segregation, for example “Jim Crow” legislation; (2) law which 
directly forbids segregation, for example a great deal of civil rights legislation and situations 
in which the Fourteenth Amendment is construed so as to find segregation per se a denial of 
equal rights; and (3) areas in which the law appears to be neutral. “Neutrality” may take two 
forms. Legal relief may be denied to persons attacking the segregation or the emphasis may be 
on the denial of legal remedies to persons seeking to maintain segregation (as when the courts 
refuse to enforce restrictive covenants). 

™ Draper v. St. Louis, 92 F. Supp. 546, 548 (E.D. Mo., 1950). 


% Lawrence, Trial and Error in St. Louis, 86 Survey, No. 1, at 13, 14 (Jan., 1950); Schermer, 
The Fairgrounds Park Incident 16-18 (July 27, 1949). 

13 This was given prominent coverage in the local newspapers. St. Louis Globe Democrat 
(June 20, 1949); St. Louis Post Dispatch, § A, p. 3, col. 5 (June 21, 1949). 

"4 St. Louis Post Dispatch, § A, p. 1, col. x (June 22, 1949); Lawrence, op. cit. supra note 12. 

8s Schermer, The Fairgrounds Park Incident (July 27, 1949). 

6 Tbid., at 32-35. 

"7 It is difficult to evaluate the work of the St. Louis Police Department in the Fairgrounds 
Park disturbance. The Schermer report noted complaints about discriminatory police action. 
Tbid., at 24-26, 30, 35, 39. It was also stated that the police were given no advance notice of 
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In April 1950, the Council recommended that segregation be ended at two 
additional indoor swimming pools but that the opening of all other recreational 
facilities (notably the desirable outdoor pools) be accomplished gradually and 
only after an educational program had been conducted by the Council. In ac- 
cepting its report, the Mayor stated to the Council that “[pJublic safety de- 
mands the approach you have outlined.”** In June, the outdoor pools opened 
for 1950, again segregated. In the same month, Negro citizens, denied admission 
to the pools solely because of their race, sought an injunction in the federal 
courts compelling the city to discontinue its segregation policy. The principal 
defense raised by the city was that its attempt to eliminate the segregation as 
“expeditiously as public feeling will permit” would “tend to prevent inter-racial 
friction.””** In granting the injunction, Hulen, J., branded this contention “[a]s a 
proposition of law . . . a new and novel theory” and stated that “[t}he law per- 
mits of no such delay in the protection of plaintiffs’ constitutional rights.””° 


the decision to open the pools to Negroes at the beginning of the 1949 season. Ibid., at 34. The 
President of the St. Louis Board of Police Commissioners makes the same statement but goes 
on to say that the police were on notice in 1950 when a federal court injunction again ended the 
segregation. Communication from William Holzhausen, November 13, 1950. However, the 
decision to open the pools to Negroes in 1949 was publicized at least one full day before they 
were due to open. Nevertheless it was reported that early on the day of the opening there were 
only a few extra officers at the Fairgrounds Park pool, those having been sent by a district 
officer who thought there might be trouble. The day was filled with sporadic incidents re- 
ported to the police. Yet that evening, when a crowd of several hundred was gathered in 
front of the pool, there were only a dozen police officers on the scene. Schermer, op. cit. supra 
note 11, at 22, 27. 

As to whether the police had received adequate training in race relations problems, there is 
also conflicting evidence. Commissioner Holzhausen states that “[flor several years, the Police 
Department in St. Louis has been laying heavy emphasis on the human relations factors in- 
volved in police work.” He describes a series of panel discussions in an in-service training 
program in which representatives of local religious and public service organizations discuss 
“ijn the frankest possible terms, the minorities in the community, a philosophy of dealing 
with them as well as the obligation of police in a free democratic society to treat and handle 
them regardless of race, national origin or any other presumably identifiable characteristics.” 
Communication from William Holzhausen, November 13, 1950. However, a staff member of 
the St. Louis Post Dispatch, writing of the Fairgrounds Park violence, concluded that the 
lack of proper training in race relations was an important factor in preventing full utilization 
of the police force in handling the disturbance. Lawrence, Trial and Error in St. Louis, 86 
Survey No. 1, at 13, 15 (Jan., 1950). As to whether the training described by Commissioner 
Holzhausen is the type best calculated to enable police to handle racial violence, see text at 
notes 59-62 infra. 


8 St. Louis Post Dispatch, § A, p. 3, col. 8 (April 15, 1950). 
9 Draper v. St. Louis, 92 F. Supp. 546, 549 (E.D. Mo., 1950). 


2° Tbid., at 549. The court held that the denial of publicly supported facilities to Negroes, 
solely because of their race, deprived them of their right to equal protection of the laws under 
the 14th Amendment and violated the Civil Rights Statute, 8 U.S.C.A. § 43. 

The significance of the decision lay largely in the breadth of the reasoning with which a 
finding of discrimination was made. The defendants had testified as to the imminent comple- 
tion of an outdoor pool which was to be opened to Negroes. The court, having already observed 
that the McLaurin case appeared to narrow the meaning of “substantial” in the “substantially 
equal” formula to a very fine line, stated that “[e]ven when completed such a pool may miti- 
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On July roth the injunction took effect and St. Louis’ outdoor swimming 
pools were again unsegregated.” For the rest of the summer, the pools remained 
open to all citizens and no major violence occurred.” However, in order to pre- 
vent an outbreak, the police found it necessary to assign as many as 175 men 
to handle hostile crowds ranging up to 350.3 Early in August, when primary 
elections reduced the number of policemen available for this duty, the pools 
were closed for three days so as to prevent any disturbance.*4 The pools were 
boycotted by their usual patrons. On a warm Sunday, when normally attend- 
ance at the Fairgrounds Park pool might have reached 4,000, there were 129 
Negroes and twelve whites swimming. On July 30th, the St. Louis Post Dis- 
patch reported that Negro men and boys, “[g]o to and from the pool between 
two lines of policemen, who face outward, separating the swimmers from a 
crowd of several hundred white men, women and children. Most of the whites 
make no secret of their hatred of what they regard as an intrusion. The police- 
men, backed by a fleet of motorcycles and scout cars, quickly shift position 
when necessary to head off sudden movements of the crowd.” 

Washington. In June 1949, Washington, D.C. was the scene of two days of 
sporadic fighting between Negroes and whites after an Interior Department 
order had re-affirmed a formal policy of non-segregation and after mixed groups 
attempted to enter a swimming pool previously used only by whites.*” Secre- 
tary Krug ordered the pool closed on the second day of violence and so it re- 


gate discrimination, but it will not validate it as to other sections of the city.”” Draper v. St. 
Louis, 92 F. Supp. 546, 550 (E.D. Mo., 1950). The court found that the plaintiffs had shown 
no pecuniary loss to support a claim for compensatory and punitive damages. Ibid., at 550. 


* The St. Louis Post Dispatch editorialized that the city’s action for a last minute stay of 
execution before the injunction took effect “[sleems to be evidence that it is little better pre- 
pared now than it was for the opening of the Fairgrounds Park pool in June of 1949.” § B, p. 2, 
col. 3 (July 18, 1950). 

% See generally the excellent coverage given by the St. Louis Post Dispatch, especially § A, 
p. 1, col. 4 (July ro, 1950); § A, p. 1, col. 4 (July 21, 1950); § A, p. 3, col. 5 (July 22, 1950); 
§A, p. 3, col. 6 (July 23, 1950); § A, p. 3, col. 3 (July 24, 1950); § C, p. 1, col. 2 (July 30, 1950). 

23 Ibid., § A, p. 3, col. 4 (July 21, 1950); St. Louis Star Times (July 20, 1950). 

24 Representatives of the local NAACP were among those recommending the closing of the 
pools during elections. St. Louis Post Dispatch, § A, p. 3, col. 8 (July 28, 1950). 

35 Thid., § A, p. 3, col. 3 (July 24, 1950). 

* Tbid., § C, p. 1, col. 2 (July 30, 1950). The President of the St. Louis Board of Police 
Commissioners states that a sizeable force was necessary only in the early stages of the situa- 
tion to preserve order, and that the police detail was gradually reduced to a normal one at the 
pool. However, reserves were always standing by in the vicinity, subject to immediate call 
in the event of a disturbance. Communication from William Holzhausen, November 13, 1950. 
Mr. Holzhausen emphasizes the fact that the pool at Fairgrounds Park is located in a large 
recreational area which attracts several thousand persons on weekends. However, this also 
appears to be the case at Anacostia Park in Washington, D.C. where no sizeable police detail 
was found necessary in a similar situation. See text at notes 27-38 infra. Most importantly, 
there is no explanation as to why the St. Louis police did not attempt to disperse any crowds 
which gathered around the swimming pool. 


27 Washington (D.C.) Post, p. 1, col. 2 (June 30, 1949). 
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mained for the rest of the summer. Soon afterwards a race relations specialist 
was called in to discuss the problem of handling such disturbances with the 
Capital Parks police and Interior Department officials.** Criticism of Secretary 
Krug’s action was voiced in Congress where Representative Williams of Missis- 
sippi declaimed that “[tJhe Secretary ...had but to look to similar occur- 
rences .. . to know that such an order would bring bloodshed and race riots.” 
And further: “I think that the Secretary is expecting a race riot as a result of 
his action in doing away with segregation at the swimming pools.’’® Represent- 
atives Rankin of Mississippi, Davis of Georgia, and Hoffman of Michigan 
concurred.3° 

In March 1950, Secretary Chapman announced that the Anacostia pool, 
closed in 1949 because of racial disorders, would be reopened in 1950 to all citi- 
zens without any distinction. He went on to state that the Department of the 
Interior would be prepared to enforce the pool regulations by police action and 
protection if that became necessary.** Amid predictions of violence,# arrange- 
ments were made for training the National Capital Parks police, pool personnel, 
and government officials in methods of handling racial tensions. Meanwhile, 
the Interior Department publicized its decision and emphasized the fact that 
the law would be enforced and that the policy of non-segregation was going to 
“stick.”’33 In June, before the pools opened, the Superintendent of the Washing- 
ton Metropolitan police announced that he would back up the Capital Parks 
police in preserving order, even if that required using all of the men on his 
force.34 

The results were in sharp contrast to the situation in St. Louis. There was no 
disorder throughout the summer, nor was it found necessary to station a large 
force of police at the pools to prevent an outbreak.’5 Attendance at the pools 


28 Washington (D.C.) Post, § B, p. 2, col. r (August 8, 1949). 
29.95 Cong. Rec. 11230, 11231 (1949). 


3° Reply to these charges and criticisms of the race relations consultant was later made by 
Representative Yates of Illinois. 95 Cong. Rec. 12003 (1949). 


3 Washington Post, § B, p. 1, col. 8 (March 7, 1950); Washington Star (March 9, 195°). 


3? The Washington Post editorialized that the Interior Department could not operate the 
pools on a non-segregated basis “without provoking new racial tension and risking worse dis- 
orders than occurred last year” concluding that “[bjetter race relations are not fostered by 
dictation of rules that are certain to incite interracial animosities.” § A, p. 8, col. 1 (April 10, 
1950). 

33 Although the newspapers treated the Interior Department action as settling on a policy 
of non-segregation, the position of the Department was that there was no new policy involved, 
rather that the law which had no provision for segregation was to be enforced as it should have 
been in prior years. 

3¢ Washington Post, § B, p. 1, col. 6 (June 2, 1950). 


3sEdward Kelly, Superintendent of the Interior’s National Capital Parks, announced 
in September his satisfaction with the absence of any disorder at the pools. Four policemen 
had been stationed at the Anacostia and East Potomac pools throughout the season, admitted- 
ly an increase over the usual number (one). Washington Post, § B, p. 1, col. 8 (September 6, 
1950). 


/ 
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did drop during 1950.*° However, cold weather, a polio epidemic and the reluc- 
tance of parents to send their children swimming when violence was feared were 
seen as important contributing factors.37 Although the Washington Post had 
joined those predicting violence after Secretary Chapman’s April statement, 
September found the Post glad to acknowledge its error and the success of the 
non-segregation policy. An editorial stated that the absence of any disorder 
was due in large part to effective police action and concluded that “(trouble is 
likely to arise only if, as was the case in 1949, some organized group attempts to 
foment it.’’3* 

Chicago. Racial tensions run high in our society not only when people are 
competing for the use of public facilities, but also when jobs and housing are at 
stake. The Supreme Court’s decision in the 1948 Restrictive Covenant cases}? 
may have spelled an end to the support of racially segregated housing in the 
United States by legal sanctions.‘° If so, serious problems are raised about the 
extra-legal means which may be used to prevent Negroes from breaking out of 
tightly closed and overcrowded ghettos in cities like Chicago where the pattern 
of housing segregation is well established.# 

In Chicago, during November 1949, the rumor that a Negro had purchased 
property in a “white” residential neighborhood near the notorious south side 
“black belt” was a factor in bringing about a riot in which a crowd of several 
hundred persons destroyed property and assaulted innocent individuals for 
five successive nights before being dispersed by the police. 

Tension generated by the rumor erupted into violence on November 8th 
when a recently-settled resident on Peoria Street entertained in his home a 


36 At the Anacostia Park pool, attendance in 1948 was 112,447, 35,626 in 1949 (when the 
pool was open only for a short time before the disorders) and 28,000 in 1950 (including 16,000 
Negroes and 12,000 whites). 

Negroes had never made any attempt to use the East Potomac pool, located in a central 
non-residential section. Attendance at that pool in 1948 was 86,092, 85,042 in 1949 and 27,000 
in 1950 (including 21,000 whites and 6,000 Negroes). Washington Star (September 16, 1950). 


37 Washington Post, § M, p. 15, col. 4 (October 15, 1950). 
38 Thid., § M, p. 12, col. 2 (September 10, 1950). 
39 Shelley v. Kraemer, 334 U.S. 1 (1948); Hurd v. Hodge, 334 U.S. 24 (1948). 


4° Consult Ming, Racial Restrictions and the Fourteenth Amendment, The Restrictive 
Covenant Cases, 16 Univ. Chi. L. Rev. 203, 216-224 (1948). 


+ Housing is particularly important because of the way in which it serves as the basis for 
other patterns of segregation (e.g., schools, social facilities) in communities where these are 
neither compelled nor permitted by law. See generally Weaver, The Negro Ghetto (1948). 


# Versions of the Peoria Street violence vary widely. An extended report was issued by the 
Chicago Commission on Human Relations (Dec. 10, 1949). The Commission, because of its 
position as an agency of the city government, has been criticized for a “conservative” attitude 
in these situations. The facts as here reported are therefore drawn largely from the Com- 
mission report, treating that report as a kind of “irreducible minimum” version of what 
actually happened. For examples of stronger criticism of the police and the Mayor, see Jack, 
Chicago’s Violent Armistice, 169 Nation 571 (Dec. 10, 1949); Peters, Race War in Chicago, 
122 New Republic, No. 2, at 10 (Jan. 9, 1950). 
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group of visiting labor union officials and fellow union members, a group which 
included eight Negroes. A crowd gathered outside the home, protesting the 
presence of Negroes and threatening their white host. During the following 
four nights large crowds assembled in the area, no action being taken by the 
police to disperse them. During this time, the disturbance assumed an anti- 
Semitic and anti-communist as well as an anti-Negro flavor.‘ The property of 
the individual who had entertained Negroes in his home was damaged by the 
rioters who later turned to beating persons found in the area who were thought 
to be Jewish or were identified as “outsiders” and communists. On the fifth 
night of violence, after the crowd threatened to spill over onto a nearby business 
street, the police, who by that time had turned out in force under an emergency 
riot control plan, closed off the area and systematically attempted to disperse 
the mob. 

Despite pressure from many private organizations and individuals during the 
rioting, the Mayor had refused to issue a statement. On November 18th, he 
made his first statement, blaming the disturbance on subversive groups, thus 
giving credence to the slogans of the rioters.‘ Twelve days later this statement 
was “amplified” and Chicago’s citizens were told that the “‘[p]olice have definite 
orders to disperse any crowd gathering for the purpose of harassing citizens” 
and that “{ljaw and order must and will be preserved in this community.” A 
circular from the Police Commissioner, dated December 2, 1949, outlined pro- 
cedures for immediately dispersing crowds gathered at a point of disorder.“ 

There was strong criticism of the action of the city administration, par- 
ticularly of the police department.‘? Familiar complaints were voiced about 
discriminatory police action, in this instance based on evidence that some 
policemen were in direct sympathy with the mob.** Prominent among the 
demands made upon the Mayor after the riot was the recommendation that 
Chicago’s Metropolitan Police receive training in the techniques for preventing 


43 The Chicago Daily News reported that “‘[a] policeman explained to one of our reporters 
that one batch [of persons] were properly beaten because they were Communists.” “How do you 
know they were Communists?” the reporter inquired. “Because they were Jews,” explained 
the policeman. § 1, p. 24, col. 1 (Nov. 16, 1949). 

#4 Tbid., § 1, p. 6, col. 1 (Nov. 18, 1949). 

48 Report of the Chicago Comm. on Human Relations 41 (Dec. 10, 1949). 


#“Thid., at 42. Such incidents were not new to post-war Chicago. In 1946, when Negroes 
moved into Airport Homes, a publicly owned and operated housing project, there was a 
major disturbance. In 1947, a similar situation in the Fernwood community led to violence 
which was suppressed by one of the largest concentrations of police manpower ever seen in 
Chicago. Martin, Incident at Fernwood, 199 Harper’s Magazine 86 (Oct., 1949). A running 
account of attacks on property and individuals symptomatic of racial tensions is to be found 
in the monthly reports of the Chicago Commission on Human Relations in the section titled 
“Law and Order.” 


47 See editorials in the Chicago Daily News, § 1, p. 24, col. 1 (Nov. 16, 1949); § 1, p. 20, col. 1 
(Dec. 2, 1949); Chicago Sun Times, p. 47, col. 1 (Nov. 18, 1949). 


48 Chicago Daily News, § 1, p. 24, col. 1 (Nov. 16, 1949); Report of the Chicago Commis- 
sion on Human Relations, Appendix A (Dec. 10, 1949); Jack, op. cit. supra note 42. 
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future outbreaks of this kind. This was decided upon and early in 1950 Pro- 
fessor Joseph Lohman, who had done similar work in Washington, D.C. after 
the 1949 Anacostia Park disturbance, held several conferences with Chicago 
police captains and lieutenants. Significantly, the Mayor personally attended 
the first of these conferences, stated that another incident like Peoria Street 
must not be allowed to occur, and praised the work of Professor Lohman.*® 
It was announced that arrangements were being made for this training to reach 
all members of the force ;5° however, it appears that this has not yet been done.* 

The immediate results of the police training, the policy of immediate dis- 
persal of disorderly crowds, and the Mayor’s statement indicate the importance 
of informed government action in situations where racial violence is a danger. 
Several incidents occurring during 1950 which might have developed into major 
violence were handled with dispatch by the officials concerned* and, signifi- 
cantly, relations between the Chicago Commission on Human Relations and the 
police, almost at the breaking point during the Peoria Street riot, improved 
greatly.s 

While the complexity of these situations is such that no simple lessons are 
to be learned from them, they do suggest that the problem of racial violence 
can be effectively dealt with on a practical level. Responsible government 
officials must first of all decide to enforce relevant laws vigorously and protect 
the rights of individuals despite pressure from hostile members of the com- 
munity. Equally important is skilled police work based on an understanding of 
the unique problems of predicting and preventing racial disorders. 


II 


After several American cities experienced major race riots during World 
War II, attention was focused on the problem of training police to prevent 
such violence.’ Several programs have been developed and used during the 


# Report of the Chicago Commission on Human Relations, Appendix C (March, 1950). 
5° Tbid., 13, 14 (July, 1950). 
s* Communication from Joseph Lohman, January 15, 1950. 


Ss Memorandum from the Chicago Commission concerning an incident on April 16, 1950; 
account in the Commission report for August 1950, Appendix A, of police dispersal tactics 
used in a south side neighborhood where Negro move-ins were followed by the gathering of 
potentially disorderly crowds; Chicago Sun-Times, p. 77, col. 1 (Dec. 17, 1950). 

53 During the Peoria Street riots, the Police Commissioner angrily refused to confer in the 
future with representatives of the Commission on Human Relations. Commission report 23 
(Dec. 10, 1949). Indications of the improvement are seen in the description of the working 
liaison now existing between the police and the Commission. Consult Commission reports: 
14-19 (July, 1950); 14-17 (Aug., 1950). 

54 Consult Int’! Ass’n of Chiefs of Police, Bulletin 5, Civil Disorders and Other Emergencies 
(July, 1945) for discussion, from a police viewpoint, of the 1943 Detroit race riot and other 
similar disturbances; J. T. Kluchesky, Understanding Attitudes Towards Minority Groups, 
address delivered at the 52d annual conference of the Int’] Ass’n of Chiefs of Police; 
Lee, Race Riots Aren’t Necessary (Pub. Affairs Pamphlet No. 107, 1945); Brown, Why Race 
Riots? (Pub. Affairs Pamphlet No. 87, 1945). 
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past seven years, all designed to familiarize police agencies with the special 
methods needed to handle racial tension. Although specific training tech- 
niques vary in content and emphasis, there is general agreement about the 
scope and objectives of police race relations training. 

The first problem is raised by the existence of anti-minority group prejudice 
among the police themselves. Such prejudice is often behind discriminatory 
police action, ranging from systematic brutality® to failure to protect the rights 
of minority groups.’’ This is part of a vicious circle in which public confidence 
in the police as an impartial law enforcement agency is destroyed** and the 
work of all police departments is made more difficult. Thus the police them- 
selves often share responsibility for the aggravation of racial tensions within 
the community, and so the major objective of race relations training is the de- 
velopment of a professional and impartial attitude by the police officer. 

One training approach takes the existence of prejudice as a point of depar- 
ture and makes a direct attempt to change the personal attitudes of the police.‘ 
In this view, law enforcement officers must be acquainted with such matters as 
the scientific facts about race differences and the practical meaning of a demo- 
cratic ideology. A contrasting and preferable training approach assumes the 
existence of prejudice among the police but goes on to develop professional 
attitudes by relying on the hierarchical power structure typical of police and 


ss Allport, Police and Minority Groups (Boston Police Dep’t, 1944); Interim Report of 
the Peace Officers Committee on Civil Disturbances (Cal. State Printing Office, 1943); Mc- 
Entire and Powers, A Guide to Race Relations for Police Officers (Cal. State Printing Office, 
1946); Weckler and Hall, The Police and Minority Groups (Int’] City Managers Ass’n, 
1944); Lohman, The Police and Minority Groups (1947). 

During 1946 and 1947, the American Council on Race Relations distributed the manuals 
of Weckler and Halland McEntire and Powers. ACRR also offered to interested communities 
Chief Kluchesky’s services as a consultant in police human relations training. 

For a summary treatment of the particular training programs used in major cities during 
the past five years, see Anti-Defamation League of the B’nai B’rith, Southern California, 
Regional Office, Study of Police Training Programs in Minority Relations, Appendix I (August, 
1950). 

S86 Brutality is often the sanction with which policemen enforce certain extra-legal rules of 
race relations etiquette. Johnson, Patterns of Negro Segregation 32-35 (1943); Lohman, The 
Police and Minority Groups 101 (1947). 

57 This criticism almost invariably follows incidents of racial violence. See, e.g., White and 
Marshall, What Caused the Detroit Riot 11-13, 29-36 (1943); Lee and Humphrey, Race Riot 
73, 74, 76-78 (1943). 

58 McEntire and Powers, A Guide to Race Relations for Police Officers 7, 24-26 (1946); 
Lee and Humphrey, Race Riot 73, 74 (1943); Fisher, The Problem of Violence, Observations 
on Race Conflict in Los Angeles 14 (1947). 


59 See note 17 supra. The California training manual lists six requirements for the achieve- 
ment of a professional attitude towards law enforcement problems in race relations by the 
police officer. Four of these appear to be part of an attempt to change the personal attitudes 
(prejudices) of the police officer; he must understand the psychology of race prejudice, the 
scientific facts about racial and cultural differences, the psychology of minority group behavior 
and the basic facts about the social and economic conditions under which minority groups live 
in the community. McEntire and Powers, A Guide to Race Relations for Police Officers 14 
(1946). 
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military organizations. Impartial conduct is demanded and obtained from 
the police officer first as a matter of discipline and secondly as a matter of pro- 
fessional pride. Here, as elsewhere, his duty as a public servant is to subordinate 
personal feelings to the performance of his duty. This approach avoids the 
difficult task of changing deeply rooted prejudices* and has the advantage of 
using language and values which are particularly meaningful to members of 
any police force. 

Methods for predicting which situations in a community are likely to erupt 
into violence are effectively taught by an analysis of the kinds of social situa- 
tions in which tension runs high. Similarly, the times and places at which vio- 
lence is likely to occur can be predicted with a fair degree of accuracy.®* With 
close liaison between police, other government agencies and interested private 
groups, it is possible to set up a highly efficient system for collecting and 
organizing information about the “trouble spots” which bear watching in the 
community. 

Being prepared to suppress violence is clearly not enough. Techniques for 
handling violence once it has broken out must be based on systematic preven- 
tive measures. Such tactics as the immediate dispersal of disorderly crowds, 
making a show of force when necessary and isolating danger spots are familiar 
parts of most riot control plans. Two facts serve to make racial violence unique 
in this connection: the possibility of predicting and preventing such violence 
and the peculiar importance of impartial conduct by members of the police 
force. 

The police must be thoroughly acquainted with the law, both as to the rights 


6° One of the factors in the successful attacks on segregation in the Navy and the Air 
Force during the past two years has been identified as the “attitude of command.” Report by 
the President’s Committee on Equality of Treatment and Opportunity in the Armed Forces, 
Freedom to Serve 44 (1950). This presumably refers to the fact that in a military or quasi- 
military organization orders tend to be obeyed when it is made clear that obedience is de- 
manded. 


6: Lohman, The Police and Minority Groups 6, 7, 8 (1947). With this approach, it has been 
possible to obtain the desired professional attitude even in police departments where the 
amount of anti-minority group prejudice is very great. Communication from Joseph Lohman, 
January 15, 1950. 

62 See, however, Allport, Catharsis and the Reduction of Prejudice, 1 Journal of Social 
Issues, No. 3, at 3 (Aug., 1945) for different views about the possibility of directly affecting 
personal prejudices in such training situations. The distinction here made between training 


approaches refers to differences in emphasis rather than sharp divergences in method and 
content. 


63 Allport, The Police and Minority Groups 2-14 (1944). 
64 The Chicago Commission on Human Relations now serves as a clearing-house for in- 
formation on all local incidents symptomatic of racial tensions. 


6s McEntire and Powers, A Guide to Race Relations for Police Officers 10 (1946). For a 
study of the effective use of preventive measures in several threatening situations during World 
War II, see Weckler and Hall, The Police and Minority Groups 1-6 (1944). 

6 Wallman, Riots and Disorders, in The Police Yearbook 180 (1940); Lohman, The Police 
and Minority Groups 75-92 (1947). 
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of individuals and the scope of their enforcement powers.” The “dead letter” 
of unenforced civil rights law is often unknown even to line officers. And em- 
phasis on the scope of the arrest power in riot situations is frequently needed to 
meet police reluctance to make arrests in these cases. 

Training the police in race relations problems must be seen finally as part of 
the larger problem cf professionalizing the status of police in the United 
States.®® The law enforcement officer should be treated as a trusted and respon- 
sible servant of the community whose work increasingly requires specialized 
knowledge and skills.”° Given such recognition, an appeal to personal pride is 
quite as effective as reliance on discipline in obtaining impartial conduct from 
police personnel. 

Properly trained, the police can become the key resource in any community 
program to prevent racial violence. However, improving the caliber of police 
work cannot be considered as an isolated problem. Nor should the responsibility 
of the police for the existence of racial tensions be exaggerated. 

Responsible government officials must take a clear and well-publicized stand 
on the side of vigorous law enforcement. Such action by itself has often proved 
of value in alleviating racial tensions.” Discriminatory government action may 
be motivated by personal prejudices or by the belief that effective civil rights 
law enforcement is impossible. The use of familiar political techniques for 
channelizing pressures within the community is needed to effect change in such 
policies. It is especially important that the discussion emphasize that many of 
the supposed obstacles to vigorous law enforcement either do not exist or can be 
properly handled. Often, for example, widespread support for segregation is 
merely assumed when objective examination would reveal only a highly vocal 
minority pretending to speak as a majority. And to counter the violence threat, 
there is accumulated evidence that such danger is frequently more rhetorical 
than real. 

The distinction between effective police action and vigorous law enforcement 

% Thid., at os ff. 


68 Fear of false arrest suits is often expressed by the police. However, reluctance to make ar- 
rests may be based directly on identification with elements in the community seeking to 
maintain segregation. Communication from Joseph Lohman, January 15, 1950. 


6s Lohman, The Police and Minority Groups 6 (1947). Gunnar Myrdal has stated the need 
for modern police training facilities in the South as a necessary step in the direction of changing 
the police in many southern communities from the enforcers of an extra-legal caste system to 
impartial public servants. Myrdal, An American Dilemma 535-545 (1944); Myrdal, Social 
Trends in America and Strategic Approaches to the Negro Problem, 9 Phylon 196, 209 
(1948). Steps have been taken in this direction, notably the opening of the Southern Police In- 
stitute at the University of Louisville in January, 1951. Louisville Courier Journal § 2, 
p. 1, col. 8 (November 1, 1950). 

7 Consult Vollmer, The Police and Modern Society 235-237 (1936); Warren, The Police 
and Democracy, in The Police Yearbook 14, 18, 19 (1940); Greening, Report of the Committee 
on Professionalization of Police Service, in The Police Yearbook 20 (1939). 


™ Of the situations treated in this discussion, this was most strikingly true in Washington, 
D.C. during 1950. Consult Weckler and Hall, The Police and Minority Groups 1-6 (1944). 
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efforts by other agencies of government is made only for the purpose of discus- 
sion. Actually the two appear to go together. It is clear, for example, that a de- 
cision to have the police receive necessary training in handling racial tensions is 
itself an indication that government officials are prepared to take other needed 
action in behalf of individual rights. 

Racial tensions are but the symptoms of an underlying social pathology, con- 
sisting of widespread patterns of inequality at odds with our democratic credo.” 
Consequently, the prevention of violence as a matter of law enforcement is a 
much narrower problem than treatment of the causes of racial tension.’ 


Ii 


It is suggested that further investigation will bear out the hypothesis here 
advanced: that racial violence can be prevented even where the enforcement of 
civil rights law involves direct attack on established patterns of racial segrega- 
tion. The key to such successful law enforcement is decisive and informed 
government action. 

The rhetoric of violence has been an important part of the rationale of racial 
segregation in the United States; it has often swayed courts as well as legisla- 
tures. In this context, the violence threat appears not only as a possible obstacle 
to effective law enforcement but, what is more important, as one of the costs of 
eliminating segregation. There is the cost of violence which is not prevented, as 
well as the physical cost of preventive measures (as when a sizeable police force 
is found necessary)" and the sacrifice of the psychological and economic stake 
which certain groups have in the status quo. On the other hand, there is evi- 
dence that most, if not all, racial violence can be prevented by well-advised 
government action. The expense of preventive measures may itself be due to 
delay and inefficiency in using them. And the disturbance of established expec- 
tations is a cost of any major social change. It is outweighed by the moral, 
psychological and economic costs connected with the institutions of segregation. 

It is in this context that the soundness of the Draper v. St. Louis decision be- 
comes clear. Judicial approval of racial segregation, based on the fear that recog- 
nition of a competing civil right would provoke costly violence, is unwise. The 
violence question is best decided by government officials responsible for law 
enforcement. Such judicial action is also undesirable since it reduces what 
should be a constant pressure on government to develop and utilize the most 
efficient techniques of law enforcement. If the danger of violence in any par- 


7 The major thesis in Myrdal, An American Dilemma (1944). See especially c. 1. 
73 Consult Drake and Cayton, Black Metropolis (1945). 


74 Compare the policy of the London police department when post-war anti-Semitic riots 
found both communists and fascist organizations attempting to battle on the streets. West, 
Heil Hamm, 24 New Yorker at 24 (Aug. 7, 1948) and at 26 (Aug. 14, 1948). As to whether 
the duty of the state is the same even when the protection of individual rights would involve 


an extraordinary allocation of resources, it appears that the problem simply does not arise 
in such form. 
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ticular case is so great as to constitute a major threat to the security of the com- 
munity, the worst result will be a practical limitation on individual rights. Such 
unenforced civil rights law is not a new phenomenon. Its very existence empha- 
sizes the importance of formally recognizing individual rights even where their 
immediate exercise is beset with practical difficulty. For only if this is done can 
citizens press for vigorous law enforcement. 

Thirty-four years ago, in passing on the constitutionality of a municipal 
ordinance requiring residential segregation, the Supreme Court indicated what 
the attitude of the courts should be towards the question of racial violence. 

It is urged that this proposed segregation will promote the public peace by prevent- 
ing race conflict. Desirable as this is, and important as is the preservation of the pub- 


lic peace, this aim cannot be accomplished by laws or ordinances which deny rights 
created or protected by the Federal Constitution.’s 


Courts and legislatures, called upon to weaken further the institutions of 
segregation, may be reassured by substantial progress made since then in the 
arts of law enforcement and by important shifts in social sentiment. 

The language of race relations discussion has shifted significantly during the 
past four decades. Waning in importance, but still important, are arguments 
based on the impossibility of “legislating social equality” and a supposed 
“right” to be prejudiced.” Here, as elsewhere,’’ social movement and the pro- 
cess of discussion have produced ever-changing formulations of the issues. Now 
it is said that there is no “right” to be prejudiced insofar as prejudice is ex- 
pressed in overt acts which deprive other individuals of their rights.’* It is 
argued that few laws of any kind are ever made which do not conflict with the 
sentiments of some group in the community.” And it is urged that legally sanc- 
tioned segregation has been a major cause of the prejudices which are said to 
make effective legal action impossible.*° Finally, as the functions of government 
in modern society expand, the role played by government agencies in race rela- 
tions problems emerges as a central focus of debate.* 


75 Buchanan v. Warley, 245 U.S. 60, 81 (1917). 


% Most of these notions have found their way into judicial discussions of segregation. See 
especially the Civil Rights Cases, 109 U.S. 3 (1883); Plessy v. Ferguson, 163 U.S. 537, 551, 
552 (1896). 

7 Consult Levi, An Introduction to Legal Reasoning, 15 Univ. Chi. L. Rev. sor (1948). 

78 Law and Discrimination, 4 New South, No. 9 at 4 (Sept., 1949). 

77 Compare McWilliams, Race Discrimination and the Law, 9 Sci. & Soc. 1, 13, 14 (1944). 

8° See especially, Myrdal, An American Dilemma, “The Theory of the Vicious Circle” at 
75-78 (1944), recalling Justice Harlan’s famous phrase about permitting “the seeds of race 
hate to be planted under the sanction of law.” Plessy v. Ferguson, 163 U.S. 537, 560 (1896). 

* Compare the treatment of government action in Weaver, The Negro Ghetto (1948) with 
that in Ross, All Manner of Men (1948) and Johnson, Patterns of Negro Segregation 323, 324 
(1943). The broadened scope of governmental action is particularly important in the light of 
the “public-private” distinction which has limited the application of the Fourteenth Amend- 
ment. That the distinction is in the process of drastic redefinition, compare its treatment in 
the Restrictive Covenant Cases, 334 U.S. 1 (1948) with the extensions suggested by Ming, 
op. cit. supra note 40, and by the discussion in Race Discrimination in Housing, 57 Yale L.J. 
426, 456, 457 (1948). 
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The change in rhetoric is never ending. However, the process serves to re- 
mind that exorcising the specter of racial violence is a matter of redefining the 
larger issues of freedom and equality as well as obtaining effective enforcement 
of civil rights law. 


THE NON-COMMUNIST AFFIDAVIT REQUIREMENT OF THE 
TAFT-HARTLEY ACT 


Recent developments have brought into focus the basic conflict which exists 
between the peculiar mechanism chosen by Congress to rid unions of Com- 
munist officers and the broader objectives of the amended National Labor 
Relations Act.’ Section 9(h) of that Act? denies the use of National Labor 
Relations Board facilities to unions whose officers fail to file non-Communist 
affidavits. Fundamental to the Act’s objective of industrial harmony is the 
establishment of orderly procedures for enforcing the obligations it imposes 
upon employers.‘ In applying Section 9(h), the Board and the courts often 
must choose between sacrificing the collective bargaining principle and strength- 
ening the position of union officers who fail to comply with the filing require- 
ments.5 































t 49 Stat. 449 (1935), as amended, 61 Stat. 136 (1947), 29 U.S.C.A. § 41 (Supp., 1950). In 
upholding the constitutionality of the provision, the Supreme Court declared that the purpose 
of Congress was to eliminate the ‘‘politival” strike. ‘‘Substantial amounts of evidence were 
presented to various committees of Congress... that Communist leaders of labor unions 
had in the past and would continue in the future to subordinate legitimate trade union objec- 
tives to obstructive strikes when dictated by Party leaders, often in support of the policies of 
a foreign government.” American Communications Ass’n, CIO v. Douds, 339 U.S. 382, 388 
(1950). 

? Labor Management Relations Act of 1947, §9(h), 61 Stat. 146 (1947), 29 U.S.C.A. 
§ 159(h) (Supp., 1950). 

3 The Section is one of three which require unions to report various types of information. 
Sections 9(f) and 9(g) require financial and organizational reports of unions seeking the use 
of NLRB machinery. 61 Stat. 145, 146 (1947), 29 U.S.C.A. §§ 150(f), 150(g) (Supp., 1950). 
While attention in this note has been focused upon the non-Communist affidavit, most of the 
disabilities that attach to noncompliance refer as well to these other filing requirements. 


4 The declaration of policy, for example, states that “‘[i]t is the purpose and policy of this 
Act, in order to promote the full flow of commerce, to prescribe the legitimate rights of both 
employees and employers in their relations affecting commerce, to provide orderly and peace- 
ful procedures for preventing the interference by either with the legitimate rights of the 
other. . . .” Labor Management Relations Act of 1947, § 1(b), 61 Stat. 136 (1947), 29 U.S.C.A. 
§ 151(b) (Supp., 1950). 
5 Opponents of the measure early pointed out the nature of the conflict involved. In his 
message to Congress vetoing the Act, President Truman stated: ‘‘Such a union would have to 
win all its objectives by strike rather than by orderly procedure under the law. The union and 
the affected industry would be disrupted for perhaps a long period of time while violent elec- 
tioneering, charges and counter-charges split open the union ranks. . . . This provision in the bill . 
is an attempt to solve difficult problems of industrial democracy by recourse to over-simplified 
legal devices.” NLRB, Legislative History of the Labor Management Relations Act 921 (1948). 
Senator Morse stated: ‘‘We do not help the patriotic membership of [noncomplying] unions 
by requiring them to strike in order to protect the economic rights and benefits which other 
workers enjoy.” Ibid., at 1,559. See also the remarks of Senator Murray, ibid., at 1,049. 


784 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Section 9(h) provides that: 


No investigation shall be made by the Board of any question . . . concérning the 
representation of employees, raised by a labor organization, . . . no petition [for a 
union shop] shall be entertained, and no complaint shall be issued pursuant to. . . 
{an unfair labor practice] charge made by a labor organization . . . unless there is on 
file with the Board . . . [a non-Communist] affidavit executed contemporaneously or 
within the preceding twelve-month period by each officer of such labor organization 
and the officers of any national or international labor organization of which it is an 
affiliate or constituent unit. . . .6 


In the representation and union shop cases, the Board and the courts have 
had little difficulty in carrying out the intent behind the Section. In cases in- 
volving unfair labor practices, however, considerable difficulty has been en- 
countered in attempting to resolve the conflict between the provision and the 
Act as a whole. It is relevant to examine the rules developed in these three 
types of cases to determine their limitations and practical impact. 


REPRESENTATION AND UNION SHOP CASES 


Where a noncomplying union not previously recognized by the employer or 
certified by the Board is unable to achieve recognition through its economic 
strength, Section 9(h) sometimes imposes serious disabilities. Such a union can 
neither petition for nor participate in an election’ and, since it cannot be certi- 
fied, it will not have the protection which the Act grants to certified unions 
against striking rivals.* The Board has prevented possible circumvention of the 
statute by adopting the so-called “fronting” rule. Under that rule, an individual 
ascertained to be acting in behalf of a noncomplying union will be denied a 
place on the ballot,® despite the fact that the filing requirements do not ordi- 
narily relate to individuals.’® So, too, a national complying union may not ap- 
pear in behalf of its noncomplying local," even where the local does not partici- 
pate in collective bargaining.” 

Where the noncomplying union is the subject of a decertification proceed- 

*Labor Management Relations Act of 1947, § o(h), 61 Stat. 146 (1947), 29 U.S.C.A. 
§ t59(h) (Supp., 1950). 

7 Sigmund Cohn Mfg. Co., 75 N.L.R.B. 377 (1947). The rule applies even where the em- 
ployer requests an election. Herman Loewenstein, Inc., 75 N.L.R.B. 377 (1947). Ordinarily, 
the employer may petition for an election when presented with claims from rival unions. 
Labor Management Relations Act of 1947, § 9(c)(1)(B), 61 Stat. 144 (1947), 29 U.S.C.A. 
§ t59(c)(x)(B) (Supp., 1950). 

§ Labor Management Relations Act of 1947, § 8(b)(4)(C), 61 Stat. 141 (1947), 29 U.S.C.A. 
§ 158(b)(4)(C) (Supp., r950). 

9 Oppenheim Collins & Co., 79 N.L.R.B. 435 (1948); Campbell Soup Co., 76 N.L.R.B. 
950 (1948). 

' on Packing Co., 87 N.L.R.B. 601 (1949); Acme Boot Mfg. Co., 76 N.L.R.B. 441 
1948). 
™ United States Gypsum Co., 77 N.L.R.B. 1098 (1948). Earlier, the Board had held the 


local’s compliance status immaterial. Lion Oil Co., 76 N.L.R.B. 565 (1648); Warshawsky 
& Co., 75 N.L.R.B. 1291 (1948). 


* Prudential Ins. Co. of America, 81 N.L.R.B. 295 (1949). 
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ing,"? however, it will appear on the ballot.'4 “To hold otherwise,” said the 
Board, “would confer upon noncomplying unions the power to immunize 
themselves against decertification proceedings by their very refusal to com- 
ply....’*5 If the noncomplying union wins, the Board will not certify the 
union, but only the arithmetic results of the election.” 

The Board is forbidden by Section 9(h) to entertain a union shop petition 
presented by a noncomplying union. Unless the Board has certified that a ma- 
jority of the employees authorized a union shop agreement, it would be an un- 
fair labor practice for a union to force an employer to carry out such an agree- 
ment.?’ It is thus clear that a noncomplying union cannot lawfully attain a 
union shop either through NLRB facilities*® or through its own economic 
strength.'® 


Unrarir LaBor Practices: DuTy TO BARGAIN CASES 


Under Section 8(a)(5) of the Act?° an employer is guilty of an unfair labor 
practice if he refuses to bargain with the representative of the majority of his 
employees. Whether an employer is relieved of the duty to bargain with a ma- 
jority union which has not complied with Section 9(h) becomes important 
where a complying union brings charges based upon a refusal to bargain which 
occurred while it was not in compliance." Although a majority union could 
normally, upon compliance, force the employer to bargain through a new 
demand for recognition, it might have lost its majority status before complying. 
Where the union is initially insecure in its hold on the membership, the absence 
of a duty to bargain could lead to this result. On the other hand, a holding 


"3 Decertification applies to a union either certified by the Board or currently recognized by 
the employer. Labor Management Relations Act of 1947, § 9(c)(1)(A) (ii), 61 Stat. 144 (1947), 
2g U.S.C.A. § 159(c)(1)(A)(ii) (Supp., 1950). 

14 Harris Foundry & Machine Co., 76 N.L.R.B. 118 (1948). 

*5 Ibid., at 120. 

*6 Stauffer Chemical Co. of Texas, 85 N.L.R.B. 595 (1949). 


7 Section 8(b)(2) makes it an unfair labor practice for a union to force an employer to 
discriminate against an employee for non-membership in the union. 61 Stat. 141 (1947), 29 
U.S.C.A. § 158(b)(2) (Supp., 1950). Section 8(a)(3) makes it an unfair labor practice for an 
employer to carry out a union shop agreement unless the Board has certified that a majority 
of the employees authorized the agreement. 61 Stat. 140 (1947), 29 U.S.C.A. § 158(a)(3) 
(Supp., 1950). 

** H. C. Godman Co., 79 N.L.R.B. 130 (1948). 


9 Cf. Simons v. Retail Clerks Union, 21 L.R.R.M. 2685 (Cal. Super. Ct., 1948). In Julius 
Resnick, Inc., 86 N.L.R.B. 38 (1949), where a union security provision was illegally inserted 
into a contract, the employer was ordered to withhold recognition until the union had been 
certified by the Board. See also Hager & Sons Hinge Mfg. Co., 80 N.L.R.B. 163 (1948). The 
Board, of course, will not certify a noncomplying union and it appears that no agency other 
than the NLRB can conduct a valid union shop election. NLRB Release R-48 (Mar. 10, 1948). 


2° 61 Stat. 141 (1947), 29 U.S.C.A. § 158(a)(5) (Supp., 1950). 


21 No complaint can issue, however, based upon a practice occurring more than six months 
prior to the filing of the charge. Labor Management Relations Act of 1947, § 10(b), 61 Stat. 
146 (1947), 29 U.S.C.A. § 160(b) (Supp., 1950). 
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that the employer was under a duty to bargain despite the union’s noncompli- 
ance would probably result in an order to bargain irrespective of the union’s 
loss of membership, such loss being attributed to the commission of the unfair 
labor practice.” Strikers would have to be reinstated*’ and, if necessary, 
workers hired to replace them would have to be discharged.” 

In Andrews Co.*5 the Board held that in such a case the employer is under 
no duty to bargain*® even where the union’s noncompliance was not a factor 
influencing his behavior. Since the statute creates both the right and the 
remedy, the Board reasoned, “‘a limitation on the remedy is to be treated as a 
limitation on the right itself.”*? Furthermore, a contrary holding would permit 
the circumvention of the Section, since a noncomplying union ‘“‘could compel 
recognition by the mere threat of subsequent compliance and the filing of a 
charge.””2* 

The Board’s holding in the Andrews case was rejected by the Court of Ap- 
peals for the District of Columbia in West Texas Utilities v. NLRB.*® The court 
argued that the obligation to bargain imposed by Section 8(a)(5) is unqualified 
unless something in Section 9(h) relieves the employer of that obligation where 
union officers fail to comply. It found that nothing in the latter section so 
limited the employer’s duty since “{tJhe Act’s only sanction for noncompliance 

* NLRB v. Bradford Dyeing Ass’n, 310 U.S. 318 (1940); Craddock-Terry Shoe Corp., 73 
N.L.R.B. 1339 (1947). 


3 Harris-Woodson Co., 77 N.L.R.B. 819 (1948). The Board is empowered, with respect to 
unfair labor practices, ‘‘to take such affirmative action including reinstatement of employees 
with or without back pay, as will effectuate the policies of this Act.” Labor Management 
Relations Act of 1947, 61 Stat. 147 (1947), 29 U.S.C.A. § 160(c) (Supp., 1950). 


24 E.g., Harris-Woodson Co., 77 N.L.R.B. 819 (1948). 
5 87 N.L.R.B. 379 (1949). 


26 The Board believed that the result reached was required by its prior decision in Marshall 
and Bruce Co., 75 N.L.R.B. 90 (1947). In that case, the complaint had issued and the case 
was pending determination at the time the Act went into effect. The Board found that the 
employer had violated the duty to bargain, and also that it had the power to issue a remedial 
order despite the union’s noncompliance. However, on the issue of how that power was to be 
exercised, the Board held that an unconditional order would be tantamount to certification 
of the union. Since they could not “‘believe that Congress intended the full force of Govern- 
ment to be brought to bear upon an employer to require him to bargain in the future with a 
Union which we now lack authority to certify,” the order to bargain was conditioned on the 
union’s compliance within thirty days. Ibid., at 96. If, after the Board’s order, the union again 
demanded recognition, subsequently complied and brought charges, a situation like that in 
the Andrews case would be presented. Holding that the employer should have bargained with 
the union while it was not in compliance would be an anomalous result, particularly if the 
union’s request for recognition, but not its compliance, had occurred less than thirty days 
after the Board’s order. A result similar to the Marshall and Bruce Decision was reached in 
Inland Steel Co., 77 N.L.R.B. 1 (1948), aff’d Inland Steel Co. v. NLRB, 170 F. 2d 247 (C.A. 
7th, 1948), aff’d sub nom. American Communications Ass’n, CIO v. Douds, 339 U.S. 382 
(1950) on the issue of the constitutionality of Section 9(h). 

27 Andrews Co., 87 N.L.R.B. 379, 382 (1949). 

28 Thid. 


29 184 F. 2d 233 (App. D.C., 1950). 
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is denial of Board facilities.”° Moreover, the court thought that limiting the 
obligation would be inconsistent with the statutory language. The Board is 
forbidden to issue a complaint on behalf of a union unless it has on file affidavits 
executed “‘contemporaneously or within the preceding twelve-month period.” 
Therefore, it reasoned, the statute contemplated that the unfair labor prac- 
tice which was the subject of the complaint might have arisen before the union 
had complied.# 

Recently, in New Jersey Carpet Mills, Inc.,35 the Board has followed the 
West Texas decision*4 and has overruled its own holding in the Andrews case. 
Here, as in Andrews Co., the employer did not rely upon the union’s noncom- 
pliance as a justification for his refusal to bargain. The Board, in a three-to-two 
decision, held that the employer’s refusal to bargain constituted an 8(a)(s5) 
violation. One of the majority, Chairman Herzog, suggested that the employer 
should not be found guilty of an unfair labor practice where he contemporane- 
ously notifies the union that its noncompliance is the basis for his refusal to 
bargain. In such circumstances, “realism should oblige the Board to recognize 
not only that the employer’s position may well be consistent with a good-faith 
recognition of the basic principle of collective bargaining, but that its very 
assertion will tend to encourage early union compliance ....”’°5 In a special 
concurring opinion, the other two members of the majority declined to take a 


3° Thid., at 239. 


3 Labor Management Relations Act of 1947, §o(h), 61 Stat. 146 (1947), 29 U.S.C.A. 
§ r59(h) (Supp., r950). 


32 While the court appears to have relied heavily on the use of the word “contemporane- 
ously,” the argument would be precisely the same were the court to rely only on the words 
‘‘within the preceding twelve-month period.” 


33 2 CCH Lab. L. Rep. { 10,501, 92 N.L.R.B.:'No. 122 (1950). 


34 The Board might have treated the decision of the West Texas case on this point as dic- 
tum. The union in that case had been in compliance at all times, but its parent federation had 
not. The court agreed with the Board’s holding in Northern Virginia Broadcasters, Inc., 
75 N.L.R.B. 11 (1947) (in which the Board rejected a prior opinion of its own General Counsel) 
and held that the federations ordinarily were not “‘labor organizations” within the meaning 
of the Act. ‘‘Even if it were true that federation officers were required to file and had failed 
to do so,” the court then went on to argue, ‘‘the failure . . . does not in any way relieve an 
employer of the paramount obligation to bargain collectively in good faith.” West Texas 
Utilities v. NLRB, 184 F. 2d 233, 239 (App. D.C., 1950). On the issue of whether or not the 
AFL and CIO must comply with the requirements of Section 9(h), the West Texas decision 
has in effect been overruled by the Supreme Court’s recent decision in NLRB v. Highland 
Park Mfg. Co., B.N.A. Daily Labor Report No. 94, at D-1 (1951). The West Texas case is 
being appealed. 6 CCH Lab. L. Rep. go,oo1 (1951). 


35 B.N.A. Daily Labor Report No. 241, at E-7 (1950). This situation actually arose in 
Hoover Co. v. United Electrical Workers, 15 CCH Lab. Cas. 64,613 (Ohio C.P., 1948). 
The company based its refusal to negotiate a contract on the union’s noncompliance, but the 
court held that such a refusal violated the spirit of the Taft-Hartley Act and ordered the em- 
ployer to bargain. Similar situations were also presented in United Electrical Workers v. 
Lilienthal, 84 F. Supp. 640 (D.C., 1949) and in,Remington Rand, Inc., 78 N.L.R.B. 181 
(1948), but the cases were disposed of on other grounds. 
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stand on the hypothetical situation envisaged by Chairman Herzog.** Regard- 
less of their position in such a case, however, unless the Board is reconstructed 
it is probable that Herzog’s rule will be decisive.*’ 

The Herzog rule, like the “substantive” interpretation of Section 9(h) de- 
veloped in the Andrews case, finds little justification in the language of the 
Section. The “‘procedural’’ rule of the West Texas case seems consistent with 
that language, although the court’s interpretation is not free from doubt. It 
could be argued that the reference to affidavits filed within the preceding 
twelve-month period was designed to protect only those unions whose compli- 
ance had lapsed after a demand for recognition had been refused while the 
union was in compliance.’* On the other hand, it has been argued that the 
legislative history of Section 8(a)(5) supports the West Texas interpretation. 
The House bill would have amended Section 8(5) of the Wagner Act®? by limit- 
ing the employer’s obligation to bargain to situations in which a union was 
already recognized or certified.4° Congress’ rejection of this proposal has been 
taken as evidence of an intent to leave unqualified the employer’s obligation 
to bargain with a majority union.“ But this legislative history is not neces- 
sarily persuasive. The rejection of the House proposal can be explained on the 
ground that Congress was unwilling to make a general change in the employer’s 
duty to bargain and that its failure to enact this proposal is neutral as an indi- 
cation of congressional intent regarding the specific and narrow problem of the 
duty to bargain with a noncomplying union. 

While the “substantive” rule attempts to solve the conflict between the in- 
tent behind Section 9(h) and the over-all objectives of the Act by giving effect 


36 B.N.A. Daily Labor Report No. 241, at E-10 (1950). 


37 It may be, however, that Chairman Herzog would not apply his rule in every case where 
the employer relies on the union’s noncompliance. Parts of his opinion indicate that the rule is 
based upon an unwillingness to let an employer who shows contempt for the collective bar- 
gaining principle avail himself of a‘‘windfall” in a later discovery of the union’s noncompliance. 
Because of such behavior on the part of the employer, the assertion of the union’s noncom- 
pliance would not be consistent with a good faith recognition of the basic principle of collec- 
tive bargaining. Surely, as to that employer, the union’s noncompliance would be no less a 
windfall if discovered sooner, rather than later. Indeed, in Tennessee Egg Co., 27 L.R.R.M. 
1479, 1481 n. 13, 93 N.L.R.B. No. 141 (1951), Chairman Herzog found “‘no merit in the 
Respondent’s contention that this case falls within the principle he espoused in the New Jersey 
Carpet case. The respondent herein did not contemporaneously notify the Union that the 
latter [sic] noncompliance was the reason for its refusal to bargain, nor indeed is there any 
proof that it was motivated thereby” (emphasis added). 

38 The House Bill would have denied certification to a union any of whose officers were mem- 
bers of the Communist Party. H.R. 3020, 80th Cong. rst Sess. (1947), at § o(f)(6). In order 
to relieve the Board of the task of determining whether union officers were Communists, the 
affidavit provision and the present language of Section 9(h) were substituted for the House 
proposal in the conference agreement. Consult remarks of Senator Taft, NLRB, op. cit. supra 
note 5, at 1,542. It could thus be argued that the particular language employed is necessary 
only because of the affidavit device and that there was no intent to make the Section apply 
retroactively in behalf of unions which complied after the unfair labor practice was committed. 


39 49 Stat. 453 (1935). 
4° H.R. 3020, 80th Cong. rst Sess. (1947), at § 8(a)(s). 
#* New Jersey Carpet Mills, Inc., B.N.A. Daily Labor Report No. 241, at E-6 (1950). 
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in all cases to the former, the “procedural” rule recognizes the latter as para- 
mount. The Herzog rule is an attempt to compromise between these extremes. 
Under that rule, no important sacrifice of the Act’s broader objectives need be 
made, since the intent behind Section 9(h) will be effectuated only where the 
employer’s conduct is consistent with his acceptance of the collective bargain- 
ing principle. A further advantage of the rule is that it would encourage dis- 
closure to a possibly misinformed membership of the reason for the employer’s 
refusal to negotiate and thereby weaken the position of noncomplying officials. 


OTHER UNFAIR LABOR PRACTICE CASES 


The choice between effectuating the intent behind Section 9(h) and other 
objectives of the Act in cases arising under the first four subsections of Section 
8(a) has been made without the difficulties which were anticipated.” These 
subsections are designed to protect employees in their organizational activi- 
ties;#? to prevent domination of the union by the employer;*‘ to prevent dis- 
crimination against union members; and to protect employees giving testi- 
mony under the Act. Section 9(h) precludes a noncomplying union from 
bringing charges based on these subsections. 

Nevertheless, the rulings in these cases greatly reduce the disabilities of non- 
compliance. The Board early distinguished between these charges and Section 
8(a)(s5) charges so far as Section 9(h) was concerned.‘? The Andrews case itself 
held that a complying union could bring other than Section 8(a)(5) charges 
against the employer for acts committed prior to compliance.** Since such acts 
injured individual employees, the Board held that the noncompliance of the 
union could not be raised as a defense by the employer. In NLRB ». Augusta 
Chemical Co.,4° charges previously dismissed because of the noncompliance of 
the complaining union were brought by individual members of the union. The 
employer’s contention that the “fronting’’ rule should apply was rejected even 
though it was known that the union was actually preparing the case. The 
Board has even allowed charges to be brought by officers’° and attorneys* 
of noncomplying unions.* 

# Consult Kearns, Non-Communist Affidavits Under the Taft-Hartley Act, 37 Geo. L.J. 
297 (1949). 

43 61 Stat. 140 (1947), 29 U.S.C.A. § 158(a)(x) (Supp., 1950). 

44 61 Stat. 140 (1947), 29 U.S.C.A. § 158(a)(2) (Supp., 1950). 

45 61 Stat. 140 (1947), 29 U.S.C.A. § 158(a)(3) (Supp., 1950). 

4 61 Stat. 141 (1947), 29 U.S.C.A. § 158(a)(4) (Supp., 1950). 

6 47 oer Electric Co., 75 N.L.R.B. 117 (1947); Marshall and Bruce Co., 75 N.L.R.B. 90 

947). 

48 Andrews Co., 87 N.L.R.B. 379 (1949). 

496 CCH Lab. L. Rep. ¥ 66,177 (C.A. sth, 1951), enforcing 83 N.L.R.B. 53 (1949). 

5° Luzerne Hide & Tallow Co., CCH Lab. L. Rep. { 9997, 89 N.L.R.B. No. 119 (1950). 

st Olin Industries, Inc., 86 N.L.R.B. 203 (1949). 

52 In these cases the Board relied on Section 10(b) of the Act, under which unfair labor 
practice charges may be brought by anyone. 61 Stat. 146 (1947), 29 U.S.C.A. § 160(b) (Supp., 
1950). It is almost certain, however, that the Board would not go so far as to act on an 8(a)(5) 
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It is questionable whether sufficient attention has been given to the problem 
inherent in these cases. True, a rule which prevents a noncomplying union from 
filing unfair labor practice charges imposes some disability in that it may 
affect the union’s prestige and provide propaganda for rival organizations. 
But it is significant that so long as an individual may file such charges in be- 
half of a noncomplying union, the union’s organizational activities can effec- 
tively be protected from antagonistic employers. It would seem that the intent 
behind Section 9(h) would best be effectuated in these cases by application of 
the “fronting”’ rule where it is clear that the primary benefit of the Board’s 
order would accrue to a noncomplying union. 


LimITATIONS OF SECTION 9(H) 

The disabilities imposed by Section 9(h) have helped to bring about the 
compliance of a substantial majority of unions subject to the Act. It is not 
clear, however, that the provision has had a decisive effect in eliminating Com- 
munist officers from the labor movement. Many unions never had such officers. 
Others have rid their ranks of Communists on their own initiative as a result of 
the same forces which led to the passage of Section 9(h) and which have since 
been accentuated by the Korean war.54 

Many unions have achieved technical compliance without yielding to the 
spirit of the Section. Where officers would not, or could not file affidavits, they 
have often been cloaked with lesser titles so as not to be included in the list of 
“officers” submitted by the union. Although the Board’s rules have been 
amended in an attempt to eliminate this practice,® it may be possible to achieve 


violation brought by an individual where a noncomplying union is involved. If it did, its 
order in such a case would require the employer to bargain. But it was held in Marshall and 
Bruce Co., 75 N.L.R.B. 90 (1947), that an order to bargain was tantamount to certification, 
a step which the Board is forbidden to take in behalf of a noncomplying union. See also Luzerne 
Hide & Tallow Co., CCH Lab. L. Rep. 4 9997, 89 N.L.R.B. No. 119 (1950), where the Board 
distinguishes between 8(a)(5) and other charges when brought by individuals. 

s3 ‘*Today the United Mine Workers stands in lonely magnificance [sic] as the sole major 
unit outside the 9(h) fold.” Shair, How Effective is the Non-Communist Affidavit?, 1 CCH 
Lab. L.J. 935, 940 (1950). On June 30, 1950, 213 national and international unions were in 
compliance. Of the 22,697 local unions which had complied at one time or another, however, 
11,353 had permitted their filing of affidavits to lapse. NLRB, Fifteenth Annual Report 18 
(1950). This may merely reflect the fact that contracts are being entered into for greater 
periods of time. Perhaps it also reflects the fact that employers generally have not seized the 
opportunity to refuse to negotiate with noncomplying unions. Consult Kearns, op. cit. supra 
note 41. 

54 The action of the CIO, for example, in revoking the charters of several allegedly Com- 
munist-dominated unions was undertaken regardless of the fact that those unions had com- 
plied with Section 9(h). Consult Levinson, Left-Wing Labor and the Taft-Hartley Law, 1 CCH 
Lab. L.J. 1079, 1090 (1950). 

ss The Board at first considered itself helpless against this method of evasion. Craddock- 
Terry Shoe Corp., 76 N.L.R.B. 842 (1948). 

s6 The Board may now require affidavits from individuals it suspects are carrying on 
“officer” responsibilities. 29 Code Fed. Regs. § 102.13(c) (Cum. Supp., 1949). However, unless 
there are grounds for suspicion, the list of officers submitted by the union will usually be 
accepted as complete for the purposes of determining compliance. NLRB, Fifteenth Annual 
Report 20 (1950). / 
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compliance by having such officers “‘resign’’ their positions until Board facilities 
have been successfully invoked. 

Even those unions whose officers hold questionable political views will 
achieve compliance upon submission of affidavits completed by such officers, 
since the genuineness of affidavits will be considered only in a criminal prosecu- 
tion by the Department of Justice.s’ Perhaps in an effort to assure continued 
Board recognition of their union and to avoid the risk of personal criminal 
liability, some union officers who were well-known Communists publicly an- 
nounced their “resignations” from the Party and disavowed any belief in the 
forceful overthrow of the government.5* Because of the multifarious means of 
frustrating the purposes of Section 9(h), a recent congressional report criticizes 
the provision as creating “‘a false illusion of security” with respect to the preva- 
lence of Communists in labor unions.5? ; 

Without resorting to methods of circumvention, many unions have been 
practically immune from the pressures exerted by Section 9(h). Except where 
some other union has been certified, nothing in the Act prevents an employer 
from granting recognition to a majority union, either peaceably® or as a result 
of a strike. Board certification of majority status—and hence, compliance—is 
not necessary where the union can establish its majority through authorization 
or membership cards.®* While the employer may challenge the sufficiency of 
such proof and insist upon a Board election, the challenge must proceed from 

57 Chesapeake and Potomac Telephone Co. of Va., 82 N.L.R.B. 810 (1949) (genuineness of 
affidavits not a litigable issue before the Board). The Board sends those it suspects of being 


false to the Department of Justice. NLRB Release R-202 (June 14, 1949). To date, however, 
no prosecutions seem to have occurred. Shair, op. cit. supra note 53, at 942. 


58 Shair, op. cit. supra note 53, at 940. 
59 Sen. Rep. No. 99, Part I (Majority Report), 81st Cong. rst Sess. 51 (1949). 


6° Section 8(b)(4)(C) of the Act prohibits strikes for the purpose of obtaining recognition 
where the certification of another is in effect. 61 Stat. 141 (1947), 29 U.S.C.A. § 158(b)(4)(C) 
(Supp., 1950). But in Douds v. Local 1250, 173 F. 2d 764 (C.A. 2d, 1949), it was held that this 
section does not forbid a strike to force recognition for the purpose of ‘‘adjusting” any dispute 
not provided for in an existing collective bargaining agreement even where another representa- 
tive has been certified. The court’s language indicates that in such circumstances the employer 
and an uncertified noncomplying union can bargain with respect even to matters which here- 
tofore were within the exclusive jurisdiction of the certified representative. Consult Collective 
Bargaining, Grievance Adjustment and the Rival Union, 17 Univ. Chi. L. Rev. 533 (1950). 


6: Consult letter, Jan. 23, 1948, by Labor Solicitor Tyson to Secretary of Labor Schwellen- 
bach reprinted 21 L.R.R.M. 62. 


62 Some state courts have taken a contrary position. In Scranton Broadcasters, Inc. v. 
American Communications Ass’n, 13 CCH Lab. Cas. #64,124 (Pa. C.P., 1947), a noncomplying 
union’s strike for recognition was enjoined; and in Fulford v. Smith Cabinet Mfg. Co., 118 
Ind. App. 326, 77 N.E. 2d 755 (1948), the union’s noncompliance was held to forfeit the pro- 
tection which otherwise would have been afforded by the state anti-injunction law. It is also 
interesting to note that the absence of a non-Communist provision in a state labor statute 
was held to be so inconsistent with the N.L.R.A. as to prevent the NLRB from ceding juris- 
diction over a case to the state agency. Kaiser-Frazer Parts Corp., 80 N.L.R.B. 1rogo (1948). 


63 Harris-Woodson Co., 77 N.L.R.B. 819 (1948). 
64 Georgia Twine & Cordage Co., 76 N.L.R.B. 84 (1948). 
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a bona fide doubt as to the union’s majority. Furthermore, where the union’s 
majority status has been certified by the Board within the prior year, it cannot 
be challenged by the employer, regardless of the union’s present noncompli- 
ance. Even after expiration of the year, a presumption of continuing majority 
status exists.” Where an election is held without the participation of the non- 
complying union, the ability to prevent rival organizations from obtaining a 
majority in that contest® will protect the union against certification of others 
for at least a year. In a like manner, certification of rivals can be prevented 
where the noncomplying union has a current contract with the employer.’ 

Because of these circumstances, it would appear that the Section is least 
effective where more powerful unions are involved. This seems anomalous since 
Congress was presumably most concerned over the threat to commerce and na- 
tional security inherent in the Communist domination of such unions.” In 
this respect it is significant that the rules worked out in the unfair labor prac- 
tice cases help prevent loss of strength. On the other hand, such unions, be- 
cause of their inability to appear on the ballot or achieve a union shop, have 
suffered losses through the “‘raiding” tactics of rival complying organizations.” 
But even if the union is so weakened that it lacks the economic power to strike 
for recognition, so long as it maintains a majority the demise of the Andrews 
rule may discourage the employer from refusing to bargain. 


THE INTERNATIONAL SHOE DOCTRINE AND JURIS- 


DICTION ON THE BASIS OF ACTS 


Johns v. Bay State Abrasive Products Co.' is the first case interpreting and 
testing the validity of a Maryland statute extending the area of state jurisdic- 
tion over foreign corporations. Section 119(d) of that statute provides that 


6s John Deere Plow Co. of St. Louis, 82 N.L.R.B. 69 (1949); D. H. Holmes Co., 81 N.L.R.B. 
753 (1949). “Whether in a particular case an employer is acting in good or bad faith, is of 
course a question which of necessity must be determined in the light of all the relevant facts in 
the case. Among the factors pertinent to a determination of the employer’s motive at the time 
of the refusal to bargain are any unlawful conduct of the employer, the sequence of events, 
and the lapse of time between the refusal and the unlawful conduct.” Artcraft Hosiery Co., 
78 N.L.R.B. 333, 334 (1948). 

Shawnee Milling Co., 82 N.L.R.B. 1266 (1949). 

*7 Dorsey Trailers, Inc., 80 N.L.R.B. 478 (1948). 

68 The noncomplying union is permitted to campaign against its rival. Woodmark Indu:- 
tries, Inc., 80 N.L.R.B. 1105 (1948). 

9 No election can be held within one year after a valid election has been conducted. Labor 
Management Relations Act of 1947, at § 9(c)(3), 61 Stat. 144 (1947), 29 U.S.C.A. § 159(c)(3) 
(Supp., 1950). 

7° Aluminum Co. of America, 85 N.L.R.B. 915 (1949). In the absence of a contract, however, 
the noncomplying union has not even the standing to file objections to the conduct of the 
election. Times Square Stores Corp., 79 N.L.R.B. 361 (1948). 

7 See, e.g., the remarks of Representative Hartley, NLRB, op. cit. supra note 5 at 613. 

™ Consult Levinson, op. cit. supra note 54 at 1087 et seq. 

* 89 F. Supp. 654 (D.C. Md., 1950). 
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“felvery foreign corporation shall be subject to suit in this State by a resident 
of this State or by a person having a usual place of business in this State on any 
cause of action arising out of a contract made within this State or liability 
incurred for acts done within this State, whether or not such foreign corporation 
is doing or has done business in this State.” 

An agent of Reed Roller Bit Co. had advised plaintiff’s employer that Bay 
State Abrasive manufactured the best type of grinding wheel to use in conjunc- 
tion with Reed Roller’s pneumatic grinder. The wheel shattered in use, injur- 
ing plaintiff, who sued both corporations under Maryland’s Workmen’s Com- 
pensation Act. Both defendants were served by a form of substituted service 
upon the Maryland State Tax Commission, which in turn notified defendants 
by registered mail. The case was removed to the United States District Court 
on the ground of diversity of citizenship, and defendants moved to dismiss the 
action, asserting that the court had no jurisdiction since defendants were both 
foreign corporations not “doing business” within the state. The court ruled 
only upon defendants’ motions, and finding that neither defendant was “doing 
business”’ in the state within the meaning of Article 23, § 119(c)4 which au- 
thorized jurisdiction on that basis, the court was forced to decide whether or 
not the statute quoted gave jurisdiction. 

A reasonable construction of the statute in question would indicate that it 
seeks to establish jurisdiction over foreign corporations for certain isolated acts. 
In an attempt to define these acts the court stated: “While application of .. . 
section 119(d) when literally applied in some cases might infringe the due 
process clause, I hesitate to reach the conclusion that there are not other situa- 
tions in which its application may be consistent with due process.’’5 These 
“situations” were to be determined consistent with the approach in Jnterna- 
tional Shoe Co. v. Washington.® Quoting from the opinion in that case the court 
said that “the foreign corporation’s activities must be such as to ‘establish 
sufficient contacts or ties with the state of the forum to make it reasonable and 
just according to our traditional conception of fair play and substantial justice 
to permit the state to enforce the obligations which appellant has incurred 
there.’ ’’? 

It was held to be irrelevant that both corporations completed about $15,000 
worth of sales in Maryland per year, and that Reed Roller’s agent, while not 
authorized to do more than solicit orders, had been regularly accepting orders 

2 Md. Code Ann. (Flack, 1939) art. 23, §119(d) (Supp. 1947) (emphasis added). For 


favorable comment on § 119(d) see Reiblich, Jurisdiction of Maryland Courts over Foreign 
Corporations under the Act of 1937, 3 Md. L. Rev. 35 (1938). 


3 Md. Code Ann. (Flack, 1939) art. 23, § 111(d) (Supp., 1947) provides for such service 
on corporations subject to the state’s jurisdiction under § 119. 


4 Md. Code Ann. (Flack, 1939) (Supp., 1947). 

5 Johns v. Bay State Abrasive Products Co., 89 F. Supp. 654, 661 (D.C. Md., 1950). 
6 326 U.S. 310 (1945). 

7 Johns v. Bay State Abrasive Products Co., 89 F. Supp. 654, 662 (D.C. Md., 1950). 
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for at least a year and giving advice to prospective customers in Maryland as 
to the utility and sufficiency of Reed Roller’s product. But this agent had, in 
Maryland, recommended to plaintiff's employer that he purchase a Reed 
Roller Grinder and further, that he use a grinding wheel manufactured by Bay 
State Abrasive Co., which wheel by shattering injured plaintiff. Although 
plaintiff's employer actually purchased doth grinder and wheel from an inde- 
pendent supplier, the acts of Reed Roller’s agent in giving advice were judged 
by the court to be within the ambit of the Maryland statute, and its application 
did not violate the due process clause of the Constitution of the United States. 
The court found that Bay State had made no contract, and had no transaction 
within Maryland in relation to the alleged liability, and § 119(d) was therefore 
inapplicable by its terms. Bay State’s motion to dismiss was granted, and Reed 
Roller’s overruled. 

It does not seem unreasonable to subject foreign corporations to the jurisdic- 
tion envisaged in the Maryland statute, nor does there seem to be reason for 
exempting natural persons from similar jurisdiction if attempted under appro- 
priate legislation. It was once thought that states could not obtain jurisdiction 
over nonresident natural persons by substituted service on the basis of their 
having “done business” in the state. The Supreme Court said in Flexner v. 
Farson* that the fictional ‘“‘consent” theory could not be applied to individuals, 
since the state had no power to exclude individuals from doing business in the 
state, as it had with respect to foreign corporations. But in Davidson v. Do- 
herty,? the Iowa Supreme Court upheld an Iowa statute giving jurisdiction 
over a nonresident individual “doing business’”’ within the state, basing its 
opinion largely on the ground that a nonresident individual was subject to 
“reasonable regulation.” The United States Supreme Court upheld Iowa’s 
statute providing for substituted service in the similar case of Doherty v. Good- 
man,” but emphasized the fact that the nonresident defendant was in a busi- 
ness particularly subject to state regulation, the selling of investment securities. 
Although there have been no Supreme Court cases directly on this point since 
Doherty ». Goodman, states have continued to subject to their jurisdiction de- 
fendants not resident or present, on the basis of having “‘done business” within 
state boundaries." Mississippi and Arkansas have statutes which not only seek 
to give jurisdiction over individuals not resident or present within the state on 
the basis of “doing business,” but look toward jurisdiction over persons for 
individual acts committed within the state.” 

8 248 U.S. 248 (1919). 

® 214 Iowa 520, 241 N.W. 700 (1932). 

© 294 U.S. 623 (1935). 

™ Sugg v. Hendrix, 142 F. 2d 740 (C.A. sth, 1944); Gillioz v. Kincannon, 213 Ark. roro, 
214 S.W. 2d 212 (1948); Davidson v. Doherty, 214 Iowa 529, 241 N.W. 700 (1932); Melvin 


Pine & Co. v. McConnell, 273 App. Div. 218, 76 N.Y.S. 2d 279 (1st Dep’t, 1948), aff’d 298 
N.Y. 27, 80 N.E. 2d 137 (1948); Stoner v. Higginson, 316 Pa. 481, 175 Atl. §27 (1934). 


2 Miss. Code Ann. (1942) § 1437; Ark. Stat. Ann. (1947) tit. 27, § 340. 
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It is suggested that the constitutional doctrine of the International Shoe* 
case in effect overrules Flexner v. Farson,™ and is applicable to and would up- 
hold not only statutes intending to give jurisdiction over natural persons not 
resident or present in the state on the basis of “doing business,” but also 
statutes granting jurisdiction over such persons for individual acts within the 
state. The language of the International Shoe case is not restricted to foreign 
corporations, and as applied in the Johns case satisfies the safeguards necessary 
to due process. 

Jurisdiction similar to that in the Maryland statute under consideration has 
been upheld in regard to both foreign corporations and natural persons. Even 
before jurisdiction was extended over nonresident natural persons “doing 
business” in a state, jurisdiction on the basis of doing a single, particular act 
was upheld in connection with the nonresident motorist statutes." These 
statutes have been held to apply to foreign corporations."® Pennsylvania has a 
statute which provides for personal service by registered mail on nonresidents 
who have certain connections with real property located within the state, 
abutting streets or sidewalks, in any civil action brought in Pennsylvania in 
which such real property is involved.'’? Under this statute successful plaintiffs 
would, of course, obtain judgments in personam. In Dubin v. Philadelphia®® a 
Pennsylvania court upheld the constitutionality of the statute in an action 
against a resident of New Jersey. 

English courts, at their discretion, may assert jurisdiction over nonresidents 
on the basis of the commission of certain specified acts, through the medium of 
service outside of the jurisdiction. In the Common Law Procedure Act (1852)*9 
provision was made for service of the notice of writ of summons abroad, on the 
basis of certain acts. However, this act was construed not to pertain to foreign 
corporations.”° These provisions were superseded by the Rules of the Supreme 
Court," made under the authority of the Judicature Act (1875) ;# and the new 
Rules were held to apply not only to individuals not present or resident in Eng- 
land, but also to foreign corporations in Scott v. Royal Wax Candle Co., in 1876.78 

Currently, foreign corporations as well as individuals not present or resident 


13 International Shoe Co. v. Washington, 326 U.S. 310 (1945). 

4 248 U.S. 248 (1919). 

8 Wuchter v. Pizzutti, 276 U.S. 13 (1928); Hess v. Pawloski, 274 U.S. 352 (1927). 

6 Martin v. Fishbach Trucking Co., 183 F. 2d 53 (C.A. 1st, 1950). Jones v. Pebler, 371 Ill. 
309, 20 N.E. 2d 592 (1939); Bischoff v. Schnepp, 139 N.Y. Misc. 293, 249 N.Y. Supp. 49 (N.Y. 
City Ct., 1930). 

17 Pa. Stat. Ann. (1931) tit. 12 § 331. 

18 34 Pa. D. & C. 61 (C.P., 1938), noted in 87 U. of Pa. L. Rev. 119 (1938). 

915 & 16 Vict., c. 76 (1852). 

20 Ingate v. Le Commisione Del Lloyd Austrian, [1858] 4 C.B. (N.S.) 705. 

2 Rules of the Supreme Court, Order XI, rule 1 (1875). 

22 38 & 39 Vict., c. 77 (1875). 

33 [1876] 1 Q.B.D. 404, 34 L.T. 683. 





796 THE UNIVERSITY OF CHICAGO LAW REVIEW 


in England may be served abroad when, inter alia, the action is brought upon a 
contract if (i) made within the jurisdiction, or (ii) made by or through an agent 
trading or residing within the jurisdiction on behalf of a principal trading or 
residing out of the jurisdiction, or (iii) by its terms to be governed by English 
law, or (iv) is brought in respect of a breach committed within the jurisdiction, 
of a contract wherever made.*4 Additional situations in which such jurisdiction 
may be asserted include actions founded upon a tort committed within the 
jurisdiction,’ or attempts to enjoin acts to be committed within the jurisdic- 
tion,” or for the inclusion of any person out of the jurisdiction, who is a neces- 
sary or proper party to an action properly brought against some person duly 
served within the jurisdiction.?” To avoid working hardship upon defendants in 
these cases, the defense of forum non conveniens is available to persons attempt- 
ing to avoid the jurisdiction of the English courts.** 

In generalizing upon the English law on this subject, one writer has aptly 
said: “A general right to compel foreign defendants to appear in England is not 
asserted; so long as foreigners keep themselves free from English transactions, 
they are not subject to the power of English courts; but it is regarded as fair and 
reasonable to subject foreigners to substituted service and suit in the English 
courts until their voluntary transactions affecting England are completed.”*9 


24 Rule of the Supreme Court, Order XI, rule 1(e) (1883), 1 Annual Practise 100 (1949). 
For detailed explication see Dicey, Conflict of Laws 183 et seq. (6th ed., Morris, 1949). Domi- 
ciliaries of Scotland and Ireland are in some cases exempt from these general provisions. 
Service in England on corporations which have not registered the names of agents authorized 
to receive service of summons, in causes not within the ambit of the rules enabling extra- 
territorial service, hinges upon “residence” in Great Britain. In Dunlop Pneumatic Tyre Co. 
v. Actien-Gesellschaft, [1902] 1 K.B. 342 (C.A.), it was held that service upon defendant 
corporation in England was valid, since defendant conducted a material part of its business 
(viz., sales), at a fixed place of business (viz., a stall at the Crystal Palace), for a substantial 
period of time (viz., nine days). Consult also Saccharin Corp. v. Chemische Fabrik von Hey- 
den, [1911] 2 K.B. 516 (C.A.); Actiesselkabet Damskib “Hercules” v. Grand Trunk Pacific 
Ry. Co., [1912] 1 K.B. 222 (C.A.). For further rules of jurisdiction over foreign defendants 
see the Companies Act, 11 & 12 Geo. VI, c. 38, §§ 406-16 (1948) and the Carriage by Air 
Act, 22 & 23 Geo. V, c. 36 (1932). 

28 Rules of the Supreme Court, Order XI, rule 1(ee), 1 Annual Practise ror (1949). 


% Tbid., rule 1(f). A recent United States example of the use of this basis for jurisdiction was 
affirmed by the Supreme Court in Travelers Health Ass’n v. Virginia, 339 U.S. 643 (1950), com- 
mented upon in 17 Univ. Chi. L. Rev. 382 (1950) after decision by the Virginia Court of Ap- 
peals, 188 Va. 877, 51 S.E. 2d 263 (1949). Travelers Health Ass’n, a nonprofit association in- 
corporated in Nebraska with sole office in Omaha, carried on a health insurance business by 
mail order. Defendants were given notice by registered mail of the State Corporation Com- 
mission’s order to cease and desist further solicitations or sales of certificates to Virginia resi- 
dents “through medium of any advertisement from within or from without the state, and/or 
through the mails or otherwise, by intra- or interstate communication . . . unless and until” it 
had received authority in accordance with the state Blue Sky law. 339 U.S. 643, 646 (1950). 


27 Rules of the Supreme Court, Order XI, rule 1(g) (1883). 


28 Logan v. Bank of Scotland, [1906] 1 K.B. 141 (C.A.); followed in Egbert v. Short, [1907] 
2 Ch. 205. 

29 Culp, Process in Actions Against Non-Residents Doing Business within a State, 32 Mich. 
L. Rev. 909, 926-27 (1934). 


/ 
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Similar rules are in effect in all other jurisdictions of the British Empire and 
Commonwealth. 

Roman law, under the doctrine of forum contractus, allowed a nonresident to 
be sued where he had established a temporary seat of business and in some 
cases, where he had contracted but one obligation.’° There was also a special 
jurisdiction over persons based upon a delict committed within the jurisdiction, 
the forum delicti.* Forum contractus and forum delicti have received wide recog- 
nition in civil law countries. 

The disparity in the law concerning jurisdiction between civil law countries 
and the United States may, perhaps, be adequately explained by the different 
degrees to which they have been influenced by Roman law. But this does not 
explain why England recognizes jurisdiction over foreign individuals and cor- 
porations on the basis of the doing of certain acts connected with the jurisdic- 
tion, while American courts recognize such basis for jurisdiction in only a few 
specific situations. One hypothesis which might be advanced is that for British 
subjects (except in Commonwealth nations) a foreign corporation means one 
incorporated in a foreign country, and the British courts and House of Com- 
mons did not wish to force residents of Britain to prosecute actions against 
nonresidents in courts where the law, procedure and language were unfamiliar, 
and where it seemed reasonable to force nonresidents to defend in England 
because the transaction sued upon was connected with England. American 
plaintiffs would not have this difficulty in so great a degree, so that the need 
for a similar basis of jurisdiction is not so pressing. Perhaps unexpressed notions 
about the need for increased manufactures in the United States were responsi- 
ble for the courts’ hesitancy to subject to jurisdiction persons not resident or 
present, or corporations away from their “homes,”’ in states where they did not 
carry on a really significant portion of their business activity. The opposite 
course, if adopted, might conceivably have slowed the growth of business enter- 
prise by increasing liability. 

There are many policy matters to be considered in proposing that the law 
of jurisdiction in the United States move in the direction shown by foreign law. 
The doctrine of reciprocity has some application to this problem. If nonresident 
corporations or individuals voluntarily come into states and engage in transac- 
tions with residents, the nonresident has the privilege of using that state’s 
courts to enforce whatever rights accrue to it. 

States have a legitimate interest in protecting their citizens and administer- 
ing their laws. Perhaps this can best be accomplished if a state is given jurisdic- 
tion over causes arising out of acts committed within or closely connected with 
its territory. The opportunity for a resident of a state to prosecute within it 
actions in personam against a nonresident where actual notice may easily be 
given, seems to be neither less important nor more burdensome to the defendant 

3° Westlake, Private International Law 229 (6th ed., Bentwich, 1922). 

# Thid., at 230. 33 Thid., at 238. 
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than the adjudication of interests in tangible goods, wherein states may cut off 
nonresidents’ interests with no actual notification.*3 Furthermore, witnesses to 
transactions between nonresidents and residents are more likely to live in the 
state which the nonresident entered. 

It would be difficult for corporations or individuals to defend in distant juris- 
dictions where they might have no agents, office, or other organization. But if 
the Maryland type of jurisdiction were to be sustained, the courts would still 
retain their discretionary power on pleas of forum non conveniens to prevent 
hardship on nonresident defendants.*4 This basis for jurisdiction over nonresi- 
dents might increase their costs of defense, for it can be foreseen that a good- 
sized, active corporation or other business would possibly be forced to defend 
many claims in various jurisdictions. The hardship would certainly not be 
greater, however, than that which arises from the well-established right to sue 
a corporation doing business in the forum upon causes of action which are totally 
unconnected with it. In addition, it seems reasonable to require the public to 
share the social cost35 of enterprise by paying higher prices for the goods and 
services produced by businesses operating across state boundaries.*° 

This system of jurisdiction would leave unsolved the problem of protecting 
nonresidents from plaintiffs who obtain default judgments on unfounded 
claims, which the nonresident considers not worthy of defending. It does not 
resolve the difficulty of the successful plaintiff who finds that the defendant 
has no property within the jurisdiction. But it probably is simpler and less ex- 
pensive for such plaintiffs to enforce judgments in another jurisdiction than it 
is to travel to other jurisdictions to try their cases upon the merits. 

In view of the large volume of enterprise carried on across state boundaries 
the future may see increasing state jurisdiction over nonresident defendants 
under statutes similar to the Maryland statute construed in Johns v. Bay State 
Abrasive Products Co., consistent, of course, with the constitutional doctrine set 
out in International Shoe Co. v. Washington.*’ 


ACCESS PROBLEMS IN STRATIFIED ESTATES 


Division of the earth’s subsurface into separate strata of ownership has 
raised special problems in the law of property. One type of controversy results 


33 Anderson National Bank v. Luckett, 321 U.S. 233 (1944); Security Savings Bank v. 
California, 263 U.S. 282 (1923). 

34In Leet v. Union Pacific R. Co., 25 Cal. 2d 605, 155 P. 2d 42 (1944), cert. denied 325 
U.S. 866 (1945), the court described forum non conveniens as being an equitable rule embracing 
the discretionary power of a court to decline to exercise jurisdiction which it has over a cause 
of action where it believes that the action may be more appropriately and justly tried elsewhere. 

3s Social cost being the cost of adjudicating claims between residents and enterprises resi- 
dent in distant jurisdictions. 


36 Adopting in part the rationale given by Justice Douglas for the existence in our law of 
vicarious liability without fault in his article Vicarious Liability and Administration of Risk, 
38 Yale L.J. 584 (1929). 

37 326 U.S. 310 (1945). 
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from the conveyance of subterranean coal without a reservation of access to 
the estate below. When the grantor has later sought to drill through the coal, 
the courts have been faced with these opposing interests: the coal owner’s 
desire to receive the unencumbered property he has bargained for; and the 
surface owner’s claim that his retained estate beneath the coal should not be 
withdrawn from use. The latter interest has generally carried the day, but the 
reasoning and remedy employed have varied. 

In the leading case of Chartiers Block Coal Co. v. Mellon" there were advanced 
two of the doctrines relied upon in this field. The coal owner had sought to 
enjoin the surface owner’s lessee from drilling through the coal to the oil be- 
neath. Looking at the importance of the oil and gas industries to the economy 
of Pennsylvania, the court concluded that such a valuable estate should not 
be withdrawn from exploitation, and denied the injunction. A concurring 
opinion? placed the decision on a much broader basis, stating that since the 
need of access to a lower stratum was as much the work of nature as the need 
of support to an upper stratum, the earth’s strata should be considered sub- 
ject to “reciprocal servitudes” of access and support.’ The opinions differed in 
another respect. The former considered that the coal owner would still have a 
remedy at law;‘ the latter did not see iow the exercise of a right of access could 
subject its owner to damages. However, they joined in rejecting the trial court’s 
reasoning that the surface owner had a way of necessity to the estate below 
the coal.s 


Nevertheless, in the recent case of Pyramid Coal Co. v. Prati’ the way of 
necessity doctrine was employed to deny access to water. The coal under a 
twenty-five acre tract had been conveyed to the defendant’s predecessor in 
title. The surface owner then subdivided, conveying two acres to the plaintiff 
who drilled a well to obtain water for domestic use. Twelve years later the 
defendant in mining the coal removed part of the casing, and the subdivision 
owner sued for damages. Applying the rule that the necessity must exist at 


* 152 Pa. 286, 25 Atl. 597 (1893). 2 Thid., at 299 and 600. 


3 This solving phrase has influenced later opinions, e.g., Telford v. Jennings Products Co., 
203 Fed. 456 (C.A. 7th, 1913); Chartiers Oil Co. v. Curtiss, 34 Ohio C.C. 106 (1911). In 3 
Lindley on Mines § 827 (3d ed., 1914), the author states: ‘This concurring opinion ‘snaps like a 
whip.’ Its force and logic are irresistible.” But consult Simonton, Ways by Necessity, 25 Col. 
L. Rev. 571, 592 (1925), for an effective criticism of the “reciprocal servitudes” approach. 

4It is curious to note that the first decision in this field, Jefferson Iron Works v. Gill 
Brothers, 9 Ohio Dec. 481 (1885), contemplated a directly opposite result. Using irreparable 
damage as a basis, the court enjoined drilling for gas because of the dangers which would result 
from its escape into the mine, but stated that should the injury be direct only (as in the case 
of water), the coal owner would have adequate remedy at law. 

Since this case, fears of escaping gas have been largely discounted. Consult concurring 
opinion in Chartiers Block Coal Co. v. Mellon, 152 Pa. 286, 302, 25 Atl. 597, 601 (1893). 

5 The court in Chartiers Oil Co. v. Curtiss, 34 Ohio C.C. 106 (1911), while admitting an 
analogy, also denied that the way of necessity doctrine could be applied to the subsurface 
without modification. See note 7 infra. 


6 92 N.E. 2d 858 (Ind. App., 1950), noted 36 Va. L. Rev. 960 (1950), 12 U. of Pitt. L. Rey. 
119 (1950). 
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the time of the severing of the servient from the dominant estate, the court 
denied relief because the plaintiff had not proved that the original twenty-five 
acre tract was entirely cut off from the water by the coal.’ It made clear, how- 
ever, that such proof would not be required in the case of oil or gas.* 

The application of the surface doctrine of way of necessity to subsurface 
conveyances seems an unfortunate extension. In surface cases, necessity is 
readily ascertainable, while the cost of test drilling or other geological inspec- 
tion in order to determine whether the water can be reached without passing 
through the coal may well prove prohibitive. 

Furthermore, there has developed the rationale that surface necessity does 
not create the way but merely supplies evidence of the intent of the parties.® 
There may be times when this reasoning is appropriate. But evidence that no 
way was intended has on occasion been disregarded,’® and the averment that 


7 Under the surface way of necessity doctrine, if an isolated estate has ever been a part of 
a larger estate bordering on a public way, then in the conveyance severing this estate there 
is implied a way over the intervening land to the highway. The unity of ownership of the 
dominant and servient estates is essential. Bullard v. Harrison, 4 M. & S. 387 (1915); Tracy v. 
Atherton, 35 Vt. 52 (1862); Ellis v. Blue Mountain Forrest Ass’n, 69 N.H. 385, 41 Atl. 856 
(1898). That the isolation arise from the conveyance, and not from subsequent events, is also 
necessary. Van Patten v. Loof, 349 Ill. 483, 182 N.E. 628 (1932); Cornell-Andrews Smelting 
Co. v. Boston & Providence R. Corp., 202 Mass. 585, 89 N.E. 118 (1909). Where isolation is the 
result of later transactions by one of the parties, it simply makes sense not to relieve him of 
the consequences of his own action at the expense of another. See Botsford v. Wallace, 69 
Conn. 263, 37 Atl. 902 (1897); Kentucky Distillers & Warehouse Co. v. Warwick, 166 Ky. 651, 
179 S.W. 611 (1915); Richards v. Attleborough Branch R. Co., 153 Mass. 120, 26 N.E. 418 
(1891). This occurs where one of the owners has subdivided, leaving a portion of his estate 
with no access. Accordingly, while the use of an existing way of necessity may be increased by 
subdivision, original or additional ways are not created thereby. Burling v. Leiter, 272 Mich. 
448, 262 N.W. 388 (1935); see Lankin v. Terwilliger, 22 Ore. 97, 29 Pac. 268 (1892); United 
States v. Rindge, 208 Fed. 611 (S.D. Cal., 1913). : 

The rule with respect to subdivision of the surface seems proper because it does not operate 
to withdraw an estate from use. The same cannot be said of its application to the subsurface, 
as the Pyramid Coal Co. case demonstrates. 


® Within the doctrine of way of necessity there is no basis for a dictinction between water 
and oil or gas. In the case of the latter, the surface owner usually seeks to drill several wells, 
and it has been felt that the frequent statement that only one way of necessity will be granted 
renders necessity theory inapplicable to oil and gas. See Chartiers Oil Co. v. Curtiss, 34 Ohio 
C.C. 106 (1911). However, it seems safe to say that this rule has never been laid down in a 
surface case in which use of the whole dominant estate required more than one way. In Nichols 
v. Luce, 24 Pick. (Mass.) 102 (1834), the court recognized that division of the dominant estate 
by a cliff would lead to more than one way of necessity. 

9 See, e.g., Nichols v. Luce, 24 Pick. (Mass.) 102 (1834); Collins v. Prentice, 15 Conn. 38 
(1842); Carmon v. Dick, 170 N.C. 305, 87 S.E. 224 (1915). 

1° Where the dominant owner obtained access by passing over the land of a stranger, thus 
failing to assert a way of necessity, the courts have treated this as an express easement, not to 
be lost by mere non-user. Finn v. Williams, 376 Ill. 95, 33 N.E. 2d 226 (1941); Adams v. 
Hodgkins, 109 Me. 361, 84 Atl. 530 (1912). When the dominant owner has been granted access 
for a limited purpose, way of necessity has been employed to give him another for a broader 
use. Myers v. Dunn, 49 Conn. 71 (1881); Uhl v. Ohio River R. Co., 47 W. Va. 59, 34 S.E. 934 
(1889); cf. Condry v. Laurie, 184 Md. 317, 41 A. 2d 66 (1944); Contra: Haskell v. Wright, 
23 N.J. Eq. 389 (1873); cf. Baldwin Lumber Co. v. Todd, 124 La. 543, 50 So. 526 (1909); 
Greek v. Wylie, 266 Pa. 18, 109 Atl. 529 (1920). 

For an argument that parol evidence should not be admitted to rebut the presumption of 
intent, see Evidence of Intent As Rebutting Ways of Necessity, 29 Yale L.J. 665 (1920). 
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the way is implied purely through a fiction of law in order that no estate be 
withdrawn from use™ seems a more realistic exposition of the true rationale. 
It is likely that the doctrine of surface way of necessity has been carried to the 
point where, without compensation to the servient owner, it operates oppres- 
sively. This objection is doubly cogent in subsurface conveyances, where intent 
is almost invariably absent. Frequently the parties have disregarded the estate 
below the coal because its value appeared inconsequential at the time of the 
conveyance; the presence of oil or gas may not have been known, nor the need 
for water apparent. In such cases perhaps the best compromise would be to 
allow the surface owner to drill, but require him to compensate the coal owner 
for the resulting injury to his estate, as suggested by the court in the Chartiers 
Coal case. 

This solution would demand an unusual exercise of judicial initiative, in 
view of the constitutional requirement that private property shall not be taken 
except for “public use.’ However, this prohibition has been circumvented in 
similar situations. Legislation in many states has provided for eminent domain 
proceedings for private benefit, and in holding them constitutional most courts 
have been willing to relax the “public use” requirement to the vanishing point." 
A purely judicial development has been the doctrine of “balancing the equi- 
ties.” While equity should grant an injunction against the invasion of a clear 
property right, it has in some cases refused to do so where the resulting hard- 
ship to the dominant owner would greatly exceed the benefit to the servient 
owner, the latter being remitted to his remedy at law."4 


See Buss v. Dyer, 125 Mass. 287 (1878); Hawley v. Chaffee, 88 Vt. 468, 93 Atl. 120 (1914). 
Accord: Condry v. Laurie, 184 Md. 317, 41 A. 2d 66 (1944). In Crotty v. New River & Poca- 
hontas Consolidated Coal Co., 72 W. Va. 68, 78 S.E. 233 (1913), the court went so far as to dis- 
regard one of the fixed rules. After going back almost one hundred years to find unity of owner- 
ship, it implied the grant of a way to a public road not existent at that time. 

12 “(NJor shall private property be taken for public use, without just compensation.” U.S. 
Const. Amend. 5. There is a negative implication that private property shall not be taken for 
private use, regardless of compensation. 

3 Consult Nichols, The Meaning of Public Use in the Law of Eminent Domain, 20 B.U.L. 
Rev. 615 (1940); The Public Use Limitation on Eminent Domain: An Advance Requiem, 58 
Yale L.J. 599 (1949). One method of evasion is the view that it is sufficient that the public 
have a theoretical right to use the property taken. Nichols, op. cit. supra, at 621-22. Con- 
struction of a private road has also been approved on the ground that it enabled its user to 
leave his home to vote and serve on juries. Robinson v. Swope, 12 Bush. (Ky.) 21 (1876); 
Brewer v. Bowman, 9 Ga. 37 (1850). State constitutions providing that exploitation of re- 
sources is a public use have been upheld by the Supreme Court. Clark v. Nash, 198 U.S. 361 
(1905); O’Neill v. Leamer, 239 U.S. 244 (1915); Strickley v. Highland Boy Gold Mining Co., 
200 U.S. 527 (1906). 

™ Consult McClintock, Discretion to Deny Injunction Against Trespass and Nuisance, 
12 Minn. L. Rev. 565 (1928); for an argument in favor of the extension of this doctrine, see 
Keeton and Morris, Notes on “Balancing the Equities,” 18 Texas L. Rev. 412 (1940). The 
principal application has been in cases of innocent encroachment by the building of an adjoin- 
ing landowner. E.g., Lynch v. Union Institute for Savings, 159 Mass. 306, 34 N.E. 364 (1893); 
Methodist Episcopal Society v. Akers, 167 Mass. 560, 46 N.E. 381 (1897); Crocker v. Manhat- 
tan Life Ins. Co., 61 App. Div. 226, 70 N.Y. Supp. 492 (1st Dep’t, r901). Here the courts are 
often motivated by a reluctance to help a plaintiff who is simply trying to make a good thing of 
his rights. See Lynch v. Union Institute for Savings, supra; Hunter v. Carroll, 64 N.H. 572, r5 
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In the situation of the principal case, with no judicial equivalent of an emi- 
nent domain procedure available to alleviate the necessity of finding that the 
surface owner has either an unqualified right or no right at all to drill through 
the coal,’5 it is not strange to find the Indiana court resorting to an arbitrary 
distinction between water and oil or gas in its attempt to balance the competing 
interests. The court was unwilling to give general application to a rationale 
evoked by a concern for the oil and gas industries of Pennsylvania’*—the 
equivalent of finding for the surface owner in Pyramid Coal Co. v. Pratt. 


“PUBLIC INTEREST” AND THE MARKET IN COLOR 
TELEVISION REGULATION* 


Color television is not a new idea in the history of television and the problem 
had been before the Federal Communications Commission as early as 1940. 
The Commission considered various color television systems in public hearings 
in 1941, 1944-45, and between December 3, 1946 and February 13, 1947, but 
refused to adopt commercial standards for any of the systems demonstrated 
because they were unsatisfactory.‘ On July 11, 1949 the Commission issued a 
notice of further proposed rule-making relative to color television.? The color 
television systems which the Commission proposed to examine had to meet 
two criteria: (1) that they operate in a six megacycle channel and (2) that the 
pictures could be received on existing black and white television receivers 


Atl. 17 (1888); Tramonte v. Colarusso, 256 Mass. 299, 152 N.E. go (1926). The doctrine has 
not been extended to intentional, or negligent, crossing of property lines. Curtis Mfg. Co. v. 
Spencer Wire Co., 203 Mass. 448, 89 N.E. 534 (1909); Szathmary v. Boston & A. R. Co., 214 
Mass. 42, 100 N.E. 1107 (1903); Kershishian v. Johnson, 210 Mass. 135, 96 N.E. 56 (1911). 
In other cases of intentional trespass, where the loss to the defendant would be exceptional 
and that to the plaintiff negligible, equity has denied an injunction. Crescent Mining Co. v. 
Silver King Mining Co., 17 Utah 444, 54 Pac. 244 (1898); McCann v. Chasm Power Co., 
air N.Y. 301, 105 N.E. 416 (1914). 

«5 For “balancing the equities” to be applicable, the coal owner would have to be seeking an 
injunction against drilling by the surface owner. Even then the doctrine has not been em- 
ployed where there was substantial injury caused by intentional trespass. Barker v. Mintz, 
73 Colo. 262, 215 Pac. 534 (1923), and Whiles v. Grand Junction Mining & Fuel Co., 86 Colo. 
418, 282 Pac. 260 (1929) relied upon a statute which provided that a surface owner could 
enjoin the mineral owner from mining unless the latter gave the former a bond to secure him 
against injury. 

**In Pennsylvania Central Brewing Co. v. Lehigh Valley Coal Co., 250 Pa. 300, g5 Atl. 


471 (1915), the Pennsylvania court did extend the Chartiers Coal decision to subterranean 
water. 


* FCC, First Report of Commission, Color Television Issues, 9] 7-21 (1950) (mimeo- 
graphed). (The First Report of Commission, Color Television Issues will hereinafter be cited 
as “First Report.”) 


* FCC, Television Broadcast Service, Notice of Further Proposed Rule Making, 14 Fed. 
Reg. 4483 (1949). 

* Since this issue went to press, the Supreme Court has handed down its decision in the 
current case. Radio Corr. of America v. United States, 19 U.S. L.W. 4337 (May 29, 1951). 


As suggested in this Comment the lower court decision was/affirmed. Justice Frankfurter 
dissented on substantive grounds. é 
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“simply by making relatively minor modifications in such existing receivers.”’ 
Following the close of the hearings, the Commission would “‘adopt such rules, 
regulations and standards, as will best serve public interest, convenience or 
necessity.’’4 

The hearings began September 26, 1949 and ended May 26, 1950. Systems 
of color television transmission were submitted by Columbia Broadcasting 
System, Radio Corporation of America, and Color Television Incorporated. 
The Commission heard witnesses, received exhibits and made extensive field 
tests concerning the three proposed systems. On September 1, 1950 the Com- 
mission issued its First Report in which it found the RCAS and CTI® systems 
unsatisfactory, and the CBS system satisfactory.? The CBS system was not 
adopted at that date because it was not compatible with existing black and 
white television receivers, i.e., its color transmissions could not be received 
over existing television receivers, without some adjustment of the receivers, as 
black and white pictures.* The Commission was faced with a dilemma. It would 
have liked a system that was compatible but the compatible RCA system did 
not work satisfactorily. If the Commission waited, the problem of compatibility 
would become aggravated because black and white receivers, incompatible 
with CBS color transmissions, were being sold at a high and rapidly increasing 
rate. If compatibility turned out to be impossible in the foreseeable future, the 
problems an incompatible system would face would be even greater. 

The Commission attempted to avoid this dilemma in its First Report? by 
not adopting final commercial standards for the CBS system at that time. 
Instead, the Commission issued a second notice*® of further proposed rule-mak- 
ing in which it suggested that television sets be constructed which could receive 
either existing black and white transmissions or CBS color transmissions in 
black and white." By definition the new sets would receive RCA compatible 
color transmissions in black and white. The manufacturers, asked to submit 
their comments by September 29, 1950 on the feasibility of the Commission’s 
proposal,” apparently generally agreed that it would be a difficult engineering 
problem to incorporate such specifications—the so-called “bracket standards” 
—into the manufacture of television receivers and that this might take some 
considerable time." 

RCA filed a petition on October 4, 1950 asking the Commission to consider 

s Ibid., at App. A II C. 

4 Ibid., at J 16. 6 Tbid., at JJ 127-31. 8 Tbid., at [J 105-6. 

5 First Report, {§ 132-39. 7 Ibid., at J 140-47. 9 Tbid., at TJ 148-51. 

© FCC, Television Broadcast Service, Notice of Further Proposed Rule Making, 15 Fed. 
Reg. 6047 (1950). 

11 First Report, | 151, 153. 13 Tbid., at J 151. 

13 FCC, Second Report of the Commission [on Color Television], 8 (1950) (mimeographed). 
(The Second Report of the Commission will hereinafter be cited as ‘Second Report.’’) See 
also excerpts from comments submitted to Commission re bracket standards, Plaintiff’s 
Reply Brief, Annex C, Radio Corp. of America v. United States, 6 Pike and Fischer Radio 
oe 7 (1950). (The Pike and Fischer Radio Regulation service will hereinafter be 
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improvements made in the RCA system of color transmission and reception 
in the period between December 5, 1950 and January 5, 1951. RCA also asked 
that the Commission view further special broadcasts of the three proposed color 
systems during the period to June 30, 1951 before reaching a final determina- 
tion with respect to color standards.'* The Commission refused these requests 
and on October 10, 1950 issued its Second Report adopting the CBS system of 
color transmission ; simultaneously it issued an order amending the commission’s 
standards of good engineering practice to provide for standards of commercial 
color television transmission's in accordance with the CBS system. The order 
was to become effective November 20, 1950. The current suit’ was brought 
by RCA to enjoin and set aside the FCC order of October 10, 1950. On Decem- 
ber 20, 1950 a statutory’ three-judge court decided that within the limited 
review of administrative decisions** there was no basis for upsetting the Com- 
mission’s order. The court granted the FCC motion for a summary judgment 
and RCA appealed.'® A temporary restraining order was granted to remain 
effective until April 1, 1951 or until terminated by the Supreme Court.”° 

The most important RCA contention is that an incompatible system is bad 
because the audience will be limited to those whose sets either have been 
adapted to receive CBS color in black and white or have been converted or 
built to receive CBS color in color. A compatible system would have a much 
larger audience during the economically important transition period, while the 
small audience available to an incompatible system would make it uneconomic 
to transmit expensive programs at expensive hours.” RCA has emphasized 
the large obsolescence loss to the twelve million present set owners.” RCA has 
also made many technical engineering objections to the FCC decision.” 

4 FCC, Television Broadcast Service, Order Denying Petition for Review of Further TV 
Demonstrations, 15 Fed. Reg. 6936 (1950). 


*8 FCC, Radio Broadcast Service, Standards of Good Engineering Practice Concerning 
Television Broadcast Stations, 15 Fed. Reg. 7013 (1950). 

*6 Radio Corp. of America v. United States, 6 RR 2073 (1950). 

*7 62 Stat. 968 (1948), 28 U.S.C.A. § 2284 (1950); 62 Stat. 970 (1948), 28 U.S.C.A. § 2325 
(1950). 

8 Radio Corp. of America v. United States, 6 RR 2073, 2076 (1950). See American Tele- 
phone and Telegraph Co. v. United States, 299 U.S. 232, 236 (1936); Federal Security Ad- 
ministrator v. Quaker Oats Co., 318 U.S. 218, 227 (1943); National Broadcasting Co. v. 
United States, 319 U.S. 190, 224 (1943). 

9 Radio Corp. of America v. United States, Supreme Court of the United States, October 
Term, 1950, No. 565. The appeal was taken directly to the Supreme Court as provided by 
statute. 62 Stat. 926 (1948), 28 U.S.C.A. § 1253 (1949). 

*° The Supreme Court has heard the oral arguments in the case and has extended the 
temporary restraining order ‘‘pending issuance of the mandate of this Court.” 71 S.Ct. 574 
(March 27, 1951). 

* Reply to Motion to Affirm at 3, Radio Corp. of America v. United States, Supreme Court 
of the United States, October Term, 1950, No. 565. 

= Thid., at 6-10. 

23 RCA contends that geometric resolution (the term for the number of picture elements 
which contribute to the detail of a television image) on the CBS system is poorer than under 





COMMENTS 805 


The FCC and CBS admit that the CBS system is incompatible.’ The FCC 
contends, however, that the RCA system does not work satisfactorily at pres- 
ent, that it may never work satisfactorily, and that meanwhile the problem of 
incompatibility becomes worse because more incompatible black and white 
receivers are being sold every month.’5 Incompatibility in present receivers can 
be overcome at a price: present minimum estimates are about $50 to adapt 
existing sets to receive CBS color in black and white, and about $100 in addi- 
tion to convert them to receive CBS transmissions in color.** The FCC and 
CBS have also replied that, although RCA color is theoretically compatible 
and there is no difficulty about adaptation of existing receivers, no figures have 


present black and white standards. RCA also claims that the CBS system uses a mechanical 
color wheel in the transmission and reception of the color image. The main objection to the 
mechanical color wheel is that it limits the size of a direct view picture to 124” while most 
present direct view pictures in black and white are 16” and over. Another objection made to 
the CBS system is that the image flickers in an annoying manner unless the brightness of the 
screen is reduced considerably below the level of brightness attainable in present black and 
white images. Reply to Motion to Affirm at 13, Radio Corp of America v. United States, Su- 
preme Court of the United States, October Term, 1950, No. 56s. 

The FCC admits that the CBS color picture has less geometric resolution (picture ele- 
ments) than present black and white, or the proposed RCA system, which has the same geo- 
metric resolution as present black and white, but it contends that color adds an additional 
visual impression of detail which more than compensates. The black and white picture which 
an adapted receiver would get of CBS color transmissions would of course suffer from this lack 
of detail without the additional compensation of color. Brief for the Government at 34-36, 
Radio Corp. of America v. United States, 6 RR 2073 (1950). The FCC claims that the addi- 
tion of color will more than compensate for the loss in size of the direct view screen. It is 
also claimed that the CBS system is not permanently limited to the color wheel method of 
transmission and reception because this is not a fundamental part of the theoretical basis of 
the CBS system. If RCA successfully develops a completely electronic tri-color tube for re- 
ceivers, this tube can be used on the CBS system in place of the color wheel and size limita- 
tions would then be eliminated. Brief for the Government at 36-37, Radio Corp. of America v. 
United States, 6 RR 2073 (1950); Second Report, § 12. The FCC contends that CBS flicker 
is not objectionable at a level of brightness which is suitable for home use. They also claim 
that there are several improvements in technique which may soon be available which will 
increase brightness without also increasing flicker. Brief for the Government at 33-34. Radio 
Corp. of America v. United States, 6 RR 2073 (1950); First Report, TT 66, 67, 74, 142. 

RCA also claims that the FCC employed a biased engineer in the hearings. The engineer 
had invented an apparatus which was used in the CBS system and although he had given 
up any monetary interest in his invention in accordance with FCC rules, he still had a prestige 
interest in the success of the CBS system. Reply to Motion to Affirm at 32-33, Radio Corp. of 
America v. United States, Supreme Court of the United States, October Term, 1950, No. 565. 
The FCC answer to the biased engineer contention is that RCA did not make any objection to 
the engineer’s continued participation in the hearings at any time during the hearings although 
RCA did object once to his testifying about his own invention. Brief for the Government at 
56-60, Radio Corp. of America v. United States, 6 RR 2073 (1950). 


24 Brief for the Government at 37-38, Radio Corp. of America v. United States, 6 RR 2073 
(1950); Memorandum of Columbia Broadcasting System, Defendant-Intervenor, ibid., at 
18-22. 


25 Brief for the Government at 5-8, 40-41, Radio Corp. of America v. United States, 
6 RR 2073 (1950); First Report, J 149. 


% First Report, {{ 105-6. 
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been given by RCA on the cost of converting existing sets to receive RCA trans- 
missions in color.?7 

The FCC makes many positive contentions to justify its acceptance of the 
CBS system. The color fidelity of the CBS system is good, while RCA’s is not 
satisfactory** (color fidelity is the ability of a system to transmit realistic 
copies of the colors in the original scene). It is also claimed that CBS’s picture 
texture is good and RCA’s is not satisfactory” (picture texture is essentially a 
measure of the effectiveness with which the three primary colors used in trans- 
mission combine to form the various colors of the original scene without mis- 
registration and color breakup and fringing). The FCC also claims that the 
CBS system has successfully undergone field testing and the RCA system has 
not;3° CBS transmission and reception equipment is simpler, less expensive and 
easier to operate than that of RCA; the CBS system is freer from electric in- 
terference than the RCA system; CBS color can be transmitted over existing 
network facilities but there was no proof at the hearings that this is also true of 
the RCA system.** But to all of this, RCA claims that the Commission was 
remiss in its refusal to consider all pertinent information available on the merits 
of the three transmission systems,’4 and that the Commission should have 


27 Brief for the Government at 40-42, Radio Corp. of America v. United States, 6 RR 2073 
(1950). 

28 Brief for the Government at 21-25, 32-33, Radio Corp. of America v. United States, 
6 RR 2073 (1950); First Report, [J 82, 86, 87, 132, 140. 

29 Brief for the Government at 25-28, 33, Radio Corp. of America v. United States, 6 RR 
2073 (1950); First Report, {J 81, 83, 94, 97, 133, 140. 

3° Brief for the Government at 31, Radio Corp. of America v. United States, 6 RR 2073 
(1950); First Report, § 138. 

3* Brief for the Government at 30-31, Radio Corp. of America v. United States, 6 RR 2073 
(1950); First Report, {J 111, 112, 116-18, 134, 135, 141. 

# Brief for the Government at 29, Radio Corp. of America v. United States, 6 RR 2073 
(1950); First Report, {{J 101, 136. 

33 Brief for the Government at 29, 36, Radio Corp. of America v. United States, 6 RR 2073 
(1950); First Report, {J 114, 119, 137. 

34 RCA has emphasized the fact that the FCC did not include the ‘‘Condon Report” in 
its considerations. Reply to Motion to Affirm at ts5—19, Radio Corp. of America v. United 
States, Supreme Court of the United States, October Term, 1950, No. 565. The FCC’s answer 
to this contention is that the “Condon Report” was not part of the official record made before 
the FCC during the hearings. Reply Brief of Defendants at 4, Radio Corp. of America v. 
United States, 6 RR 2073 (1950). The ‘‘Condon Report” was prepared by the Senate Ad- 
visory Committee on Color Television under the chairmanship of Dr. E. U. Condon, Director 
of the National Bureau of Standards. Sen. Doc. No. 197, 81st Cong. 2d Sess. (1950). The 
report was also printed in 38 Proceedings of the Institute of Radio Engineers 980 (1950), and 
all citations will be to the proceedings of the I.R.E. The Committee worked independently 
of the FCC and was composed of five eminent electrical engineers and physical scientists, in- 
cluding Dr. Condon. 38 Proceedings of the I.R.E. 980 (1950). The report was released July 10, 
1950, several months before the FCC released its First Report. The Condon Committee was 
in general more favorable than the FCC to the RCA system of color transmission. The reason 
for this difference seems to be mainly the result of a difference in point of view. The Condon 
Committee was much more disposed to be generous about present flaws in a system of trans- 
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reopened the hearings and suspended its order until June, 1951 to give RCA 
an opportunity to exhibit its improved system.* 

The most interesting question in this litigation is whether the FCC should 
have permitted both the CBS and the RCA systems to operate at once, with 
the public acting as final judge. The three-judge court did not discuss this ques- 
tion because it involved a consideration of the wisdom of the FCC decision, 
and there is a good chance that the Supreme Court will take the same course.* 
The basic premise of the FCC decision is that a system of multiple engineering 
standards is not suitable for the successful operation of commercial broad- 
casting.’? This premise apparently has been widely accepted as obvious on its 
face;3* RCA attacked it only after the CBS system had been accepted. 

A good argument can be made that instead of being “‘arbitrary and capri- 


mission and to place much greater emphasis on the long run theoretical possibilities inherent 
in such a system. The Committee was particularly impressed by the considerable technical in- 
genuity with which the RCA system solved the problem of transmitting a maximum amount 
of ‘‘information” within the given six megacycle channel width. The Committee, for the same 
reasons, was in many ways more generous than the FCC about the CBS system, e.g., the 
Committee treated the mechanical color wheel difficulty in the CBS system and the limited 
size of the CBS direct view screen as temporary problems which were not fundamental in the 
system. A fair summary of the Committee’s conclusions would be that CBS had made the 
greatest amount of progress in the perfection of a system with relatively limited theoretical 
possibilities, and that RCA had as yet made less progress in the development of a system with 
greater inherent theoretical possibilities. 38 Proceedings of the I.R.E., 980, 996 (1950). 


35 Reply to Motion to Affirm at 15-22, Radio Corp. of America v. United States, Supreme 
Court-of the United States, October Term, 1950, No. 565. 


36 See note 18 supra. 


37 In a previous report on television transmission standards the Commission stated: ‘‘Such 
standards as a practical matter must require a fair degree of efficiency and assure to the pub- 
lic in basic outline a single uniform system of broadcasting which will enable every transmit- 
ting station to serve every receiver within its range.” Report of the Commission in the 
Matter of Order No. 65 Setting Television Rules and Regulations for Further Hearing, 
Docket No. 5806, at 2 (May 28, 1940). See Reply to Motion to Affirm at 6-7, Radio Corp. 
of America v. United States, Supreme Court of the United States, October Term, 1950, No. 
565. 

38 Mr. Rosenman, the CBS counsel, was asked during oral argument by Justices Frank- 
furter and Black whether the FCC decision had set limits on scientific development. Mr. 
Rosenman replied that he was sure the FCC had not ‘‘closed the door” to new techniques in 
color television transmission, but he was ‘‘surprised” at the RCA suggestion that the Com- 
mission should have approved more than one system because ‘‘that would be asking people 
to make up their minds, when they bought color television sets, what broadcast they intend 
to get; the set wouldn’t work for all stations.” N.Y. Times, p. 41, col. 2 (March 27, 1951). 


39 RCA’s position on the desirability of multiple standards is not consistent. When arguing 
that only a compatible system is desirable, a basic premise of RCA’s argument is that multiple 
standards are undesirable. Reply to Motion to Affirm at 6-10, Radio Corp. of America v. 
United States, Supreme Court of the United States, October Term, 1950, No. 565. But when 
arguing that RCA’s system should be permitted to operate in competition with the CBS 
system, RCA argues that competition between methods of transmission should be permitted. 
Ibid., at 22-25. One justification of this inconsistency may be the RCA argument that a com- 
patible system is really not a new method of transmission since it can be received by existing 
sets and therefore only adds a “‘plus” to broadcast signals so that sets which can utilize it will 
receive the transmissions in color. Ibid., at 23. 
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cious” or having neglected the “public interest’ as RCA has contended,‘ the 
Commission took its responsibility most seriously, but within the framework 
of a limited and unwieldy conception of the standard of “public interest.”* 
The choice of a method of color television transmission by an administrative 
commission is an extremely formidable problem and involves predictions about 
the course of scientific development in the foreseeable future and about public 
behavior when confronted with new choices. An interpretation of the standard 
of “public interest’”’ which did not involve an administrative agency in making 
this decision, and which was consistent with current views about the best 
organization of economic life, would have very much to recommend it indeed. 


I 


Congress passed “An Act to Regulate Radio Communication”® in 1912. 
This first attempt at comprehensive federal regulation of radio communication 
was not repealed until 19274*—well into the period of development of commer- 
cial radio broadcasting. The act was administered by the Secretary of Com- 
merce and Labor who was to issue licenses to applicants. The main require- 
ments of the act were that the applicant for a license be a United States citizen 
or corporation and that the license should state the wave length authorized for 
use.*4 There was no explicit recognition that the total number of applicants 
might exceed the total number of channels available and that some system of 
allocating channels among applicants had to be devised. 

The Secretary of Commerce and Labor did begin a system of allocation of 
channels among applicants through the licensing power, but the courts refused 
to follow in extending the scope of the statute. Finally, after the Attorney 
General gave his opinion that the Secretary had no power to allocate frequency 
channels,“ all attempts at such allocation were abandoned. There was consid- 
erable discontent with this state of affairs in the radio industry. Often more than 
one station operated on the same frequency, or on frequencies not far enough 
apart, causing interference between stations.‘7 Congress passed the Radio Act 

4 Thid., at ro. 

4* See note 51 infra. 

# 37 Stat. 302 (1912). 

43 44 Stat. 1162-74 (1927). 

44 37 Stat. 302 (1912). 


45 In Hoover v. Intercity Radio Co., 286 Fed. 1003 (App. D.C., 1923), the court upheld an 
order to issue a writ of mandamus requiring that the Secretary of Commerce and Labor issue 
a broadcasting license although it was shown that at the time there was no available fre- 
quency to assign to the applicant without causing interference with other broadcasters. Several 
years later, in United States v. Zenith Radio Corp., 12 F. 2d 614 (N.D. Ill., 1926), the court 
held that the Secretary had no power at all to assign frequencies. 


4 35 Ops. Att’y Gen. 126 (1926). 


47 Davis, The Law of the Air, in The Radio Industry 156, 166-171 (1928); White, The 
American Radio 128-30 (1937). 
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of 19274 to overcome these difficulties. The Act provided for a Federal Radio 
Commission with the power to license frequency channels on the basis of the 
“public interest, convenience, or necessity.”’4? This phrase was taken pri- 
marily from state and federal public utility regulation.*° The Communications 
Act of 1934, which is the basis of present regulation, re-enacted the standard of 
“public interest, convenience, or necessity.” 

The inadequacy of the concept of the FCC as a policeman, only regulating 
to avoid traffic congestion in the frequency channels, was revealed by the his- 
tory of the Act of 1912. The most important function of radio regulation is the 
allocation of a scarce factor of production—frequency channels. The FCC has 
to determine who will get the limited number of channels available at any one 
time. This is essentially an economic decision, not a policing decision. The solu- 
tion of the FCC (and its predecessor, the Federal Radio Commission) to this 
problem was regulation by government fiat under the standard of “public in- 
terest, convenience, or necessity.”’ This choice tended to obscure the fact that 
economic decisions were being made, because allocation by government fiat 
seems to grow naturally from the policeman’s function; even more important, 
it tended to obscure the fact that economic decisions could be made another 
way. 

The term “public interest, convenience, or necessity” is general enough to 
include single or multiple standards, whichever does in fact better serve the 
public interest, convenience, or necessity. There has never been a Supreme 


Court decision on multiple standards under the Act,* but the fact that a single 
standard has been sanctioned by the Court does not preclude the possibility 
that multiple standards can be brought within the language of the Act. In pub- 
lic utility legislation the general standard of “public interest, convenience, or 
necessity’’ has been held to justify the elimination of competition. The justifica- 


48 44 Stat. 1162-74 (1927). 
49 Tbid. 


s° Senator Dill, floor manager of the legislation, said during debate: ‘‘In this proposed 
law, however, we have laid down a basic principle—namely, the principle of public interest, 
convenience, and necessity—which is the general legal phrase used regarding all public utilities 
engaged in interstate commerce.” 68 Cong. Rec. 3027 (1927). Consult Davis, op. cit. supra note 
47, at 173-74. 


5t 48 Stat. 1082, 1083, 1085, 1086, 1089 (1934), as amended, 47 U.S.C.A. §§ 303, 307(a), 
390(a), 312(b), 319(a) (Supp., 1950). Section 303 is the most important in this connection and 
describes the powers and duties of the Commission. 


% In its argument for competition between standards, RCA relies on Federal Communica- 
tions Commission v. Sanders Bros. Radio Station, 309 U.S. 470 (1940). Reply to Motion to 
Affirm at 24-25, Radio Corp. of America v. United States, Supreme Court of the United 
States, October Term, 1950, No. 565. The case involved the question of competition between 
stations in the same area and not competition between methods of transmission, but the case 
did at least indicate that the Supreme Court thought that the phrase “‘public interest, conven- 
ience, or necessity” need not have the same consequences under the Communications Act as 
in public utility legislation. See note 53 infra. 





810 THE UNIVERSITY OF CHICAGO LAW REVIEW 


tion for this policy in public utility regulation is that the industries subject to 
regulation are decreasing cost industries. A single company operating in a given 
area is capable of giving the consumer the same service at a lower cost than 
several competing companies because the average cost of the company de- 
creases as the amount of service it provides increases. It is argued that this 
would make the trend toward a monopoly in a single firm inevitable and there- 
fore leave the consumer vulnerable to whatever price policies are in the monopo- 
listic firm’s best interest.53 But it has never been argued that there are econo- 
mies of scale in broadcasting sufficient to justify a broadcasting monopoly. 
The British, who do have a broadcasting monopoly in one company, have never 
justified it on this ground.s4 The arguments for a single company in the public 
utility field are entirely different from the arguments for a single standard in 
broadcasting. 

The shortage of frequency channels alone need not determine whether one 
engineering standard for all color television transmission is better than multiple 
standards. Even if multiple standards are permitted, the FCC can still regu- 
late the use of frequency channels by issuing licenses. The fact that licensees 
may use different systems of transmission will make no difference with respect 
to the natural shortage of channels, so long as interference between frequency 
channels is avoided. The width of each channel can be determined by the FCC 
as before, and licensees using the different methods of transmission will have to 
accept the channel width as a given and unvariable condition within which 
standards must be worked out. 

The possibility of multiple standards raises in an explicit form the question 
of how economic allocation in broadcasting regulation could be determined. 
If multiple standards are adopted, there are two possible solutions available. 
Multiple standards can be determined within the framework of regulation by 
government fiat. The FCC can pass on the economic and engineering adequacy 
of the transmission standards proposed by prospective licensees instead of set- 
ting only one general standard for all licensees as at present. This would intro- 
duce some elements of free consumer choice into the framework of existing 
regulation. The consumer would be able to choose between the various stand- 
ards sorted out by the FCC. 


83 Mosher and Crawford, Public Utility Regulation 93-106 (1933); Boulding, Economic 
Analysis 562-67 (1948). For a more technical account of the problem see Lerner, The Eco- 
nomics of Control 174-99 (1944). 


54 There have been two important arguments in the British discussion. One was based on a 
confusion about the consequences of a natural shortage in the number of available frequency 
channels. The other, and at present the only argument of any significance, is that monopoly 
can maintain the high quality of British broadcasting and that competition would result in 
commercialization and deterioration of quality. Coase, British Broadcasting (1950). 


55 It is possible that under these circumstances the FCC might still choose only one trans- 
mission standard, or that the FCC may, for relatively short periods of time, permit more 
than one standard to operate and then select a single standard on the basis of public acceptance. 
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II 


A much more controversial alternative would be to abandon regulation by 
government fiat altogether and to substitute the market, bringing the market 
within the standard of “public interest, convenience or necessity.” There is 
nothing inherently strange about this idea. That the phrase was first used in 
public utility regulation concerned with the peculiar problem of decreasing 
cost industries need not mean that it must be inseparably tied to choice by 
government fiat. 

The FCC could lease channels for a stated period to the highest bidder with- 
out making any other judgment of the economic or engineering adequacy of the 
standards to be used by the applicant. The FCC would still determine the 
width of channels, but on the basis of one criterion—the maximization of reve- 
nue from the leasing of this scarce natural resource. This determination would 
be a trial and error process, (like other solutions of economic problems through 
the market) but there would always be the restraining force on the Commission 
of maximizing its income. If changes were introduced too frequently, the result- 
ing confusion might reduce the income below the maximum; if changes were 
made too infrequently for the rate of technological change and other shifts in 
relevant variables, this also would reduce income. A large amount of unleased 
channel space would mean that the price had been set too high; if there were 
more demands for channel space than channels available, it would mean the 
price had been set too low. 

The market solution would follow the logic of the price mechanism in an 
economy based on free consumer choice.5’? A basic premise of an economy or- 
ganized around free consumer choice is that if a consumer at a given level of in- 
come is permitted to exercise free choice in selecting from the goods available 
in the economy, the combination of goods he chooses will give him the maximum 
of satisfaction possible at that level of income.s* The only way he can be made 

56 A similar scheme has been used as the basis for recent theoretical developments in eco- 
nomics which use the price mechanism for the solution of the problem of how to allocate 
resources rationally in a socialist economy. Frequency channels are a socialized sector of the 
economy. There is a provision in the Act requiring every licensee to sign a statement that he 
disavows any property rights in the license issued to him. 48 Stat. 1083 (1934), 47 U.S.C.A. 
§ 304 (Supp., 1950). An elaborate but abstract scheme of this kind is presented in Lerner, 
The Economics of Control (1944). The suggested plan would give the same results as those 
achieved in an economy based on Lerner’s scheme to the extent that broadcasters-licensees 
did not behave as monopolistic buyers. This plan has the advantage that the broadcasters 


are operating in their own economic interests for profit and that its operation is not depend- 
ent upon the accuracy with which they follow abstract rules. 

57 For a development of this “‘logic” in a private enterprise economy see Knight, The Eco- 
nomic Organization 6-13, 31-35 (1933). Lerner, The Economics of Control (1944), develops 
this ‘‘logic” for an economy which is not necessarily based on the private ownership of prop- 
erty, e.g., frequency channels. 

58 It makes no difference for the purpose of this analysis whether this premise is really at 
bottom an ethical one or an empirical assumption about the behavior of people, although there 
is still some difficulty over this matter among theoretical economists. See Little, A Critique 
of Welfare Economics 69-85 (1950). 
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better off economically is by increasing his total income, not by selecting any 
other combination of commodities for him.5* The greatest social benefit will 
result if factors of production (including frequency channels) are used by pro- 
ducers who can pay the most for them.® The price which producers are willing 
to pay depends on the increase in profits which he expects from the addition of 
a factor of production; this in turn depends on how much the public is willing 
to pay for the product imputable to the added factor of production.™ In the 
case of television, the consumer does not pay directly, but the same results are 
reached when the amount advertisers are willing to pay is taken into account, 
because that depends on the size of the audience the advertiser can expect— 
in the end, on what the public chooses. 

The alternative to the assumption that people get a maximum of satisfaction 
through free choice in selecting goods must necessarily involve some decision as 
to what the people should have. There is an indefinite number of possible 
criteria depending upon the predisposition of those who are setting the stand- 
ards. If the validity of free consumer choice as the ultimate criterion of what is 
good for the consumer is accepted, then the presumption should always be 
against any administrative act which substitutes the judgment of the adminis- 
trative agency for such free choice. An administrative agency which intends to 
use its own judgment should be able to show that under the particular circum- 
stances, free consumer’s choice will not work out as predicted by the econo- 
mists’ theory of consumer behavior.” 


The most important disadvantage of multiple standards is that all sets will 
59 Lerner, The Economics of Control 7-22 (1944). 


%e This statement is true only if income is distributed in a way that may be considered 
ethically justifiable by the community. Consult Knight, The Economic Organization 65-66 
(1933). However, a departure from the price mechanism because of an ethically unsatisfactory 
distribution of income must then be justified on the ground that the departure will result in a 
more favorable distribution of income. One argument of this type has been made with respect 
to broadcasting regulation. See note 62 infra. 

6: Consult Knight, The Economic Organization 65-66, 100-126 (1933). 


6 There is one possible justification for substituting the discretion of an administrative 
agency for free consumer choice even if it is agreed that individuals are the best judges of what 
is good for them, and even if it is agreed that free consumer choice under existing conditions 
would work out as predicted by the economists’ theory of consumer behavior. It is possible 
that the distribution of income is such that the weight given in the market to the choices of 
different individuals is considered ethically unsound. This argument seems to have been the 
basis for some of the Commission’s policies. The argument took a rather unusual form. The 
problem was not that income was distributed inequitably among consumers of broadcasts 
but between two different classes: broadcasters and listeners. The broadcasters were not 
using broadcasting as a commodity to be sold to consumers (or as a commodity to sell ad- 
vertisers which is the usual method under the American system of financing broadcasting) 
but instead were using broadcasting time as a final commodity to air their own political views. 
To the extent that this is true, arguments can be made for regulation by a commission inde- 
pendent of any of the arguments analyzed in the text. See Old Standards in New Context: A 
Comparative Analysis of FCC Regulation, 18 Univ. Chi. L. Rev. 78 (1950), for a discussion 


of the development by the Commission of criteria for the regulation of editorializing by 
broadcasters. f 
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not necessarily receive all program transmissions. This will undoubtedly seri- 
ously reduce the value of receiving sets to the public and the result may be that 
people will buy fewer sets. Manufacturers may decide to market sets that will 
receive all or most transmissions. At present, it is technically possible to build a 
set that will receive two different methods of transmission, but if a third is 
added, it will probably have to be at the expense of a loss of efficiency in recep- 
tion of one of the three.* It is possible that these difficulties would be quickly 
overcome under the economic pressure of an increase in profits, but the sets will 
be more complex and therefore more expensive. This would also reduce the 
effective demand for sets to some extent. 

It is possible that broadcasters and manufacturers, even in a competitive 
market, will find it in their own economic interest to adopt a single system. 
This could happen without any type of agreement, as an outcome only of the 
pressure to increase profits. There may be relatively brief periods of innovation 
when many standards will be tried, followed by longer periods in which the 
standard that was most successful with the public in the brief competitive 
struggle would be adopted. The short period of innovation would probably 
affect only the top of the income pyramid—that section of the public which is 
most ready and able to bear the risks of innovation. But the final result of a 
more flexible rate of innovation may not be a single standard, or the period 
during which there are multiple standards may be long enough to inconvenience 
large sections of the public. In that case it is not easy to determine which will 
be greater: the losses to the public because sets will not receive all program 
transmissions or the gains to that part of the public which, if permitted to 
choose freely, would choose a more rapid rate of innovation. Any answer to this 
question would depend on how inconvenient it would be for consumers to have 
a set which only received some program transmissions, how much more expen- 
sive a set which could receive several different methods of transmission would 
be than a set which could only receive one, and to what extent consumers 
would benefit from a less rigid rate of innovation. Relative costs can be com- 
pared to some extent when the information becomes available, but the other 
two variables are not measurable and any evaluation of their importance will 
probably depend more on the social values of those making the comparisons 
than on empirical information. 

There is yet another difficulty which may be introduced by a more flexible 
rate of innovation. The rate of obsolescence of receiving sets may be greater 
than individual consumers would choose for themselves.‘ If an individual con- 
sumer can choose freely, he will take advantage of innovations at a rate which 
is optimum for him. But in the case of television sets, his choice would be limited 
by the discretion of broadcasters in choosing methods of transmission. The 


6s The Present Status of Color Television, 38 Proceedings of the I.R.E. 980, 981 (1950). 


*s This argument is made by CBS. Memorandum of Columbia Broadcasting System, De- 
fendant-Intervenor, Radio Corp. of America v. United States, 6 RR 2073 (1950). 
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value of a set depends on what programs it can receive and this is outside the 
control of an individual set owner. If broadcasters change their methods of 
transmission frequently so that existing television sets can no longer receive 
any or most programs, the sets lose value through no choice of the consumer. 

But the interest of broadcasters will be in having as low a rate of obsolescence 
of receiving sets as is compatible with maintaining or improving their competi- 
tive position with other broadcasting companies. A broadcaster’s economic in- 
terest is in receiving the maximum amount of revenue from advertisers for the 
use of broadcasting facilities, and the amount advertisers are willing to pay for 
broadcasting time will depend to a large extent on the size of the anticipated 
audience. A rate of obsolescence so rapid that it would reduce the total num- 
ber of sets without increasing the number of set owners whose sets receive the 
transmissions of a particular broadcaster would not be in that broadcaster’s 
interest. It is doubtful whether broadcasters would ever favor any innovation 
that would result in the obsolescence of a large number of sets in the hands of 
the public unless the innovation were of the first importance and could be 
expected eventually to replace all existing sets. 

Manufacturers will have an economic interest in a high rate of obsolescence 
as soon as the television industry reaches a stage where most sales are for 
replacement of sets or to new families which are just setting up households. 
This is true of all producers of consumers’ durable goods, and manufacturers 
would have less control over the situation in the television industry because of 
the conflicting interest of broadcasters. A broadcasting company such as RCA 
which also manufactures and sells receiving sets will have to determine a policy 
which will maximize its total income from both sources. Whatever the decision 
of a company in this position, it will have to be for a lower rate of obsolescence 
than would be true in an industry where producers have a relatively untram- 
meled interest in a high rate of obsolescence of their product; e.g., automobile 
manufacturing. 

Even if the rate of innovation is much closer to optimum under multiple 
standards than under a single standard, after making allowances for the ad- 
verse effect of a higher rate of obsolescence, new difficulties may be introduced 
by the adoption of multiple standards. The total demand for receiving sets at 
any one time may be less because of a loss in value to consumers due to the 
fact that all sets do not receive all transmissions, or because of the discouraging 
effects on some consumers of a rapid rate of obsolescence. The fall in demand 
might mean higher prices because no manufacturer would be able to take full 
advantage of the economies of scale in the production of receiving sets. The 
price at which he can sell his product might begin to fall long before he had 
reached a point where the cost of producing an additional unit stopped falling. 
But if there are no appreciable economies of scale, and this seems to be the 











COMMENTS 815 


situation in the television set manufacturing industry, this problem may never 
become important. 

The quality of programs may be adversely affected by a fall in total demand 
for receiving sets. Advertisers are willing to pay high prices for broadcasting 
time and elaborate programs because of the size of the audience which they ex- 
pect to reach. A fall in the total number of sets in use will reduce the size of this 
audience. Multiple standards alone and the fact that all receiving sets cannot 
receive all programs may also have some adverse effect on program quality. 
Under existing conditions of a single standard, an advertiser’s potential audience 
can only tune in on one program at a time, but an advertiser supplying a pro- 
gram of particularly high quality can expect that a greater than average audi- 
ence will tune in on the station from which he is broadcasting. If there were 
multiple standards, and if all sets could not receive all programs, this would 
not be possible. A set owner would be limited to the broadcasting channels 
which his type of set could receive. An advertiser presenting an exceptional 
program could expect a greater than average audience, but only from those 
sections of the public owning sets capable of receiving the broadcasting signals 
he is transmitting. Obviously this difficulty would be overcome if manufac- 
turers marketed sets that could receive all broadcasting transmissions or if 
competition between broadcasters resulted in the adoption of a single method 
of transmission after a relatively brief period of innovations. 

The main obstacle to a serious consideration of alternatives to present 
methods of regulation is the strangeness of the new ideas. The strangeness 
seems to be accentuated by the fact that the change would be from regulation 
by government fiat to regulation through the market process. It is easier to 
make changes in the other direction because the idea of economic “control” 
is historically associated with regulation by government fiat. It is still a rela- 
tively new notion that the market process can be used as a method of conscious 
control. There would also be opposition from the groups which have acquired 
a vested interest in the present methods of regulation. Established manufac- 
turers would not like to assume the new risks involved in predicting what the 
consumer will choose. Established broadcasting companies would certainly not 
like to pay large competitive rents to the federal government to lease frequency 
channels (assuming the complete market alternative is attempted). The pub- 
lic, accustomed to receiving all broadcasts on a single set, would probably be 
disturbed by the idea of a change and might overlook possible benefits from the 
greater amount of flexibility introduced.” But despite these obstacles, the 

6s See Lerner, The Economics of Control 146-63 (1944). 

% This argument is made by RCA against the adoption of an incompatible system. Reply 
to Motion to Affirm at 3, Radio Corp. of America v. United States, United States Supreme 
Court, October Term, 1950, No. 56s. 

7 The recent development of two additional competitive speeds for phonograph records is 
roughly analogous to the problem of multiple standards. Standard phonograph records were 
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present system cannot convincingly resolve issues like those involved in the 
color television controversy. This situation presents a powerful inducement for 
considering the alternatives. 


made of shellac and operated at 78 revolutions per minute. In May 1948, Columbia Records 
(CBS) introduced a 33} r.p.m. record made in 10” and 12” sizes of vinylite plastic. RCA 
Victor followed shortly with a 45 r.p.m. vinylite record in 6” and 7” sizes. The public reaction 
to this kind of competition is difficult to estimate with finality, but there was certainly a 
great deal of irritation and confusion at first. See 168 Nation 523 (May 7, 1949); Business Week 
No. 1075, 80-84 (April 8, 1950). One manufacturer was reported to want the Department of 
Commerce to intervene to avoid the confusion. 168 Nation 523 (May 7, 1949). But there is no 
question that the new records have advantages and that there has been considerable public 
acceptance. At present the situation may be crystallizing with the 33} r.p.m. records more 
suitable for classical music where long playing records have a decided advantage because of 
the greater length of the pieces, and the smaller 45 r.p.m. records more suitable for popular 
music where the pieces are shorter. Record players which will play one of the three speeds, 
and those which will play all three speeds, are both being sold. 
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On Understanding the Supreme Court. By Paul A. Freund. Boston: Little, 
Brown & Co., 1950. Pp. xvi, 128. $3.50. 


It took a political, economic and jurisprudential upheaval, revolutionary in 
its ultimate effect if not in its immediate method, to confirm for American con- 
stitutional law, the observation of Justice Holmes that the “‘life of the law has 
not been logic: it has been experience.” Sociological jurisprudence has carried 
the field before it; its devotees populate the judiciary, the bar, and the rostrum. 
Most all of them agree that the “felt necessities of the time, the prevalent moral 
and political theories, intuitions of public policy, avowed or unconscious, even 
the prejudices which judges share with their fellow-men, have had a good deal 
more to do than the syllogism in determining the rules by which men should be 
governed.” The syllogism is dead: Long live sociological constitutional law! 

Yet, as the cheering subsides and we revert to the business of studying, ap- 
praising, and prophesying the course of American constitutional law, the task 
may be no easier under the rule of the sociologist than it was under that of the 
logician. Both have their complexities. It is to furnish an understanding of the 
range and scope of these problems as they beset the United States Supreme 
Court that Professor Freund has presented us with the published edition of 
three stimulating lectures which he delivered under the auspices of the Julius 
Rosenthal Foundation of the Northwestern University School of Law, in April 
1949. 

Few are the eccentrics who cling to the Blackstonian myth that “judges do 
not create, but merely find the law.” The myth is exposed, but the true facts, as 
is so often the case, are tougher to understand than the fairy tale which they 
displaced. How does the Court make law? Why? In what frame of reference? 
When? It is to this type of inquiry that Professor Freund’s book is addressed. 
No pretense is made of detailed study of the Court’s philosophy, personnel, or 
method. The three essays contained therein have been selected for the prime 
purpose of introducing to us the difficult problem of the One and the Many in 
our judicial system, i.e. one Supreme Court and many states, many courts, and 
many organs of government, with this one Supreme Court “speaking with 
many, often discontentingly many, voices.” 

The first essay, entitled “Concord and Discord,” is perhaps the best from the 
point of view of executing the purpose of the book. The main theme of this 

* Holmes, The Common Law 1 (1881). For a recent interesting discussion of the American 
jurisprudential transition from mechanistic to sociological, see Commager, The American 
Mind 359-90 (1950). 
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essay is the attitude of the Court toward that somewhat loosely delimited field 
called “civil liberties.” To that fundamental theme we have a Court which 
pays homage far beyond that ever given, even by Courts who numbered Holmes, 
Brandeis, Hughes, and Cardozo in their ranks. However, Professor Freund 
carefully and objectively unfolds the cross-currents of discord that mar the 
harmony of the main theme. Truly the light of liberalism sends its shafts in 
many directions. While all the present members of the Court could be put down 
as men who value human rights or personal liberty above the right of property, 
with reference to the permissible impact of the regulatory powers of the state,’ 
the problem is not that simple. The choice in a particular case is never presented 
in such an “‘either—or” frame of reference. The choice is rarely between black 
and white but more usually hidden in a vast spectrum of values and policy 
decisions. Civil liberties are to be preserved, yes, but their preservation in a 
particular case may necessitate examination of the nature of our federalism, 
the due accommodation of state legislative policies, the observation of pro- 
cedural regularity, and other judicial tasks equally complex to resolve. 

Thus, we see a Court which wrestles with the problem of reconciling the ag- 
gressive liberties of speech, publication, and practice of religion with the pas- 
sive liberties—the rights of privacy and private belief. On the whole, the Court 
has been more accommodating to the aggressive liberties, with the Jehovah’s 
Witnesses cases,? Terminiello v. Chicago,4and Saia v. New York’ illustrating the 
degree thereof. On the other hand, the right of privacy in the sense of protection 
from unreasonable search and seizure has been supported only in wavering 
fashion by the Court. It is interesting to note how one of the most vigorous sup- 
porters of free speech, Justice Black, is only lukewarm in his defense of personal 
immunity against search and seizure, while Justice Frankfurter evens up the 
score in a vice-versa switch.® Clearly the Court protects civil liberties, but which 
one in any given case is something else again. 

The second theme of discord developed by Professor Freund is the dis- 

* While their number has shrunk, their voices are yet heard. See, e.g., Barrett, review of 
Frank, Courts on Trial, 19 Fordham L. Rev. 117, 118 (1950). However, adult realization that 
the Supreme Court perforce must affect policy and make law in the positive law sense does 
not conflict with the Thomistic theory of natural law, viz., that there are immutable principles 
of justice binding everywhere on all men. It is when the Thomistic philosophical natural law 


theory is perverted to serve materialistic laissez faire ends that an apparent clash arises between 
defenders of the present Supreme Court and the proponents of Herbert Spencer revisited. 


3 Consult Scanlan, The Passing of Mr. Justice Murphy—The Conscience of a Court, 25 
Notre Dame Lawyer 7, 14-18 (1949). 


4 337 U.S. 1 (1949). 5 334 U.S. 558 (1948). 

6 This reviewer has his own beliefs as to why this occurs. Justice Black, former police court 
judge and the grand inquisitor of the Black Senate investigating committee, has an under- 
standable sympathy, born of practical experience, with the difficulties of official attempts to 
procure the information necessary to govern, judge, or arrest. Justice Frankfurter, the active 
academician of Sacco and Vanzetti memory, does not, but on the contrary undoubtedly 


carries a psychological, as well as a philosophical, bias toward may laxity of procedural safe- 
guards in the field of criminal law. 
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harmony which exists among the members of the Court concerning the correct 
application of the famous “clear and present danger” test inherited from Jus- 
tice Holmes as the constitutional formula for determining where the right of 
free speech ends and permissible legislative restriction of it begins. Like all legal 
formulas and rules, the “clear and present danger” formula means different 
things to different men. And so it is with the present Supreme Court. As Pro- 
fessor Freund points out, it is no surprise that those judges who are partial to 
the “aggressive liberties” are also quite willing to apply the “clear and present 
danger” rule in areas where its application is not too readily apparent, such as 
in determining the permissible scope of the judicial contempt power, or the 
allowable area of political activity on the part of government employees. Con- 
trariwise, the judicial defenders of the “passive” virtues, protest against the 
use here of the “‘clear and present danger” test, and remind us that axiomatic 
application of Holmes’ felicitous phrase is no substitute for the intelligent value 
judgments that must be made from case to case. As the case of the convicted 
Communists approaches the Supreme Court, Professor Freund’s inquiries here 
serve to set the scene for the profound judgment that must soon be made, i.e., 
the judicial demarcation of where provocative, deceitful, but free speech ends, 
and seditious conspiracy begins—no easy line-marking job, but one that can 
be better performed if judicial over-simplication is avoided by both the deter- 
mined protectors of free speech and the equally determined defenders of ortho- 
doxy and the Republic. 

A final disharmonious note pervades the Court’s outward allegiance to civil 
liberty. That is found in the conflicting attitudes taken toward the relationship 
of the Fourteenth Amendment and the Bill of Rights. Does the ideal of federal- 
ism and the Supreme Court’s deference toward state legislative policies and 
criminal procedure explain the present personalized “natural law” approach of 
a majority of the Court? Does the Fourteenth Amendment embrace only the 
“fundamental principles of justice” as each individual judge sees them, or is 
Justice Black closer to a rule which promotes certainty along with fairness when 
he argues that the original congressional intention behind the Fourteenth 
Amendment was the incorporation of the Bill of Rights? Professor Freund 
brings these interrogatories to the reader in an illuminating manner, although 
the reviewer wishes he had made reference to still another view of the matter. 
The late Justice Murphy and the late Justice Rutledge advanced a third view, 
namely, the Fourteenth Amendment incorporates the Bill of Rights, but it 
doesn’t stop there; we have learned a few things since 1791.’ In closing his dis- 

7 Interestingly enough, each of the three theories rests on a natural law basis—the ma- 
jority’s theory, avowedly so. And since the Bill of Rights has its philosophical base in natural 
law theory, Justice Black’s view to that extent has natural law to thank. Also, the advanced 
position of Justice Murphy and Justice Rutledge rests on natural law foundations, brought 
up to date by taking into consideration the constitutional experiences of 160 years. Those who 
claim that the present Supreme Court has abandoned “natural law” theories are either very 


much in error, or, as is more likely the case, they are referring to the economic “natural law”’ 
of Darwin, Spencer and Sumner. 
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cussion of this phase of his book Professor Freund reminds us that the heat and 
acrimony engendered by the disagreements of the Court in the field of civil 
liberties are not to be taken as evidence of a Great Divide. The ideal is a unani- 
mous one, its application is the source of the friction. But friction is the advo- 
cate’s meat and Professor Freund has given us some nice chunks to masticate. 

His second essay is one on Justice Brandeis. This reviewer believes that it 
was given in the hope of exposing the over-simplification of labeling a judge as 
a “‘liberal’’ or a “conservative” and hoping by that approach to have furnished 
an index of his opinions. Brandeis certainly could be referred to as a “liberal”’ 
judge; the little minds who almost blocked his nomination would have been 
willing to concede that, and then some. Yet, as Professor Freund points out, if 
we stopped there we would certainly be at a loss to explain Brandeis, the stickler 
for procedural regularity, the high priest of a harmonious federalism, the joyful 
executioner of Swift v. Tyson,’ and the proud creator of Erie R. Co. v. Thomp- 
kins. Nor could it serve to explain his complete support of the Court against a 
president’s scheme to expand it when it seemed such an obstacle to the demo- 
cratic expression of the will of the people. Equally would it be unavailing in 
understanding his concept of stare decisis in interpreting statutes, a concept 
that he embraced so completely that it probably propelled him to reverse Swift 
v. Tyson on constitutional grounds, rather than resting with a decision which 
said merely that the Rules of Decision Act had been erroneously interpreted. 
The lesson the reader could learn from this second essay is one that should be 
very appropriate in these days of political name-calling and muck-raking. 

The last essay entitled “Judge and Company” is an abortive effort to set 
forth some of the techniques and approaches which might be useful to the con- 
stitutional law advocate. This reviewer has no quarrel with this objective, nor 
with the essay as far as it goes. However, even granting that the book is pur- 
posely limited in the subject matter attempted, it does appear that this essay 
adds little to the previous two. Moreover, the recent appearance of two other 
complete works touching on appellate advocacy before the high court?® per- 
haps make this last essay seem more trite than otherwise might be the case. 
There are two points touched upon in the last essay which bear repetition, 
however. Professor Freund calls attention to the lack of, and the inaccessibility 
of adequate legislative histories of state legislation. State legislative history 
materials have too long been in a disorganized and unsatisfactory state. Im- 
provement in this field is more than ever demanded, especially when we con- 
sider Professor Freund’s concluding observation. With the increasing reluctance 
of the Supreme Court to declare legislation unconstitutional under the due 
process clause unless basic civil liberties are involved, the result may be a cor- 


$41 US. 1, 16 Pet. (U.S.) 1 (1842). 
9 304 U.S. 64 (1938). 


%° Weiner, Effective Appellate Advocacy (1950); Gressman and Stern, Supreme Court 
Practice (1950). f 
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responding increase in the substantive due process on the state level. A recent 
article has recalled our attention to this area." This reviewer realizes that our 
constitutional history has demonstrated that, strangely enough, Hamiltonian- 
ism and John Marshallism have served liberalism well; and that paradoxically, 
too, Jefferson’s “states rights” theory has been perverted to the service of 
money changers. He hopes, however, that state “substantive due process’’ will 
not provide the refuge afforded by the pre-Roosevelt Court for economic laissez 
faire masquerading in the disarming robes of “natural law’ (Darwinian style). 
Professor Freund has presented us with a well-written stimulating, and objec- 
tive work. What it lacks in integration of subject matter, it more than makes up 
in reader interest and appeal. I dare say neither the partisans of the Right nor 
the Left will particularly appreciate his effort. The Right will writhe at the 
cavalier way in which he relegates the gilded age of judicial hyper-protection 
of “property rights” to the discard heap. The Left will be equally uncomfort- 
able with his picture of a Supreme Court to whom “civil liberty” doesn’t 
always mean “civil license.” Those, however, who wish to understand more in- 
telligently the “‘cult of the robe” (as Judge Jerome Frank has called it), and 
who prefer to have knowledge of the workings of a judiciary in a democracy 
rather than merely to give emotional obeisance thereto, will enjoy this book, 
and perhaps be enlightened. A recent writer has suggested that “‘the nature of 
the American government depends upon the opinion and the principles of the 
men who constitute the Supreme Court. . . . Since they are men, not gods, they 
are presumably subject te mundane influence, and a study of American govern- 
ment must therefore include a study of the tastes and temptations of judges.’’” 
This still may come as a shock to some. Whatever the virtue of “shock treat- 
ment,” Professor Freund’s work is an excellent initial dose for those who wish 
eventually to attain mature understanding of American constitutional law in 
action. 
ALFRED L. SCANLAN* 


War and Civilization. By Arnold J. Toynbee, selected by Albert V. Fowler 
London: Oxford University Press, 1950. Pp. xiv, 165. $2.50. 

A Plan for Peace. By Grenville Clark. New York: Harper & Bros., 1950. Pp. xii, 

83. $1.00. 


In a preface to Mr. Fowler’s selections, Professor Toynbee expresses the 
opinion that war explains the breakdowns of civilizations. To one reader of the 
volumes of Mr. Toynbee’s Study of History, from which the selections are made, 
the observation causes difficulty. 

11 Paulsen, “Natural Rights”—A Constitutional Doctrine in Indiana, 25 Ind. L.J. 123 
(1950). 

11 Agar, The Price of Union 194 (1950). 


* Legislative Attorney, Office of Counsel, Secretary of Defense. 
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For one thing, in the second volume, dealing with Challenge and Response, 
the controlling factor in the origin of civilizations, Professor Toynbee devotes 
108 pages to the study of military blows and military pressures as challenges 
and stimuli in the origin and growth of civilizations and groups. It is true that 
many of his examples come from periods which are not, in his ultimate chrono- 
logical scheme, periods of origin or growth. He seems to be making the point 
that his temporal schemes are not to be taken too seriously, and that a period 
may contain sub-periods of growth even though the general tendency is toward 
breakdown and disintegration. 

War may thus contribute to the origins, and, it seems, to the growths of 
civilizations as well as to their breakdowns and disintegrations. It is particu- 
larly the war against representatives of other civilizations which contributes to 
creating civilizations, and the war within a civilization which contributes to 
its breakdown and disintegration. This is the view expressed in terms by Pro- 
fessor Toynbee. Nevertheless, he includes among the challenging wars, for ex- 
ample, the wars of Napoleon, with their ultimate stimulating effect upon the 
Prussian spirit. It seems possible that the intra-civilization Napoleonic Wars 
stimulated the nineteenth century Western European Civilization as a whole 
somewhat as the extra-civilization wars of Greeks against Persians may have 
stimulated fifth century Hellenic Civilization. Moreover, two of Mr. Toynbee’s 
principal examples of destructive wars within civilizations—a theme to which 
he gives 120 pages—are wars waged by Charlemagne and Tamerlane. They 
come at such an early period in the lives of the civilizations involved as to cause 
serious difficulty for the thesis.' The third set of wars examined fully in connec- 
tion with the theme of breakdown, the Assyrians’ wars against Babylonia and 
other members of their own civilization, coincided partly with what is taken 
to be the growing period of the civilization. Moreover, Mr. Toynbee has trou- 
blesome doubts about the appropriate treatment of the phases of this civiliza- 
tion in relation to its predecessor, the Sumeric Civilization, which raise a ques- 
tion whether it was more than just a peculiar revival of that earlier civilization, 
ready for breakdown from its beginning. The Greeks fought vigorously among 
themselves from the origin through most of the breakdown of Hellenic Civiliza- 
tion. 

A secondary element in Mr. Toynbee’s theory is the view that advances in 

* Mr. Toynbee is again doubtless suggesting that his temporal schemes are not rigid. Early 
in the development of the Western European Civilization Charlemagne’s wars were striking 
examples of the intra-civilization wars which characterized its history. The mediaeval wars of 
Popes and Emperors, the Thirty Years’ War, the Napoleonic Wars, the World Wars have per- 
haps at once expressed the life and contributed to the difficulties of our civilization. Tamer- 
lane’s attack on the centers of his own culture at the expense of his attempt to extend his 
power over central Asiatic Nomads limited the development of Iranian Civilization and so of 
Islamic Civilization as a whole. Professor Toynbee, writing in 1939, observed that if Tamer- 
lane had concentrated his power against the Nomads, large portions of Asia ruled from Moscow 
might be ruled instead from Samarkand. We may appreciate the force of the observation today 
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military technique by increasing the range of destruction contribute to break- 
down and disintegration. He does not, however, make a convincing case for the 
coincidence of technical advances with transitions to breakdowns, and insofar 
as they have accompanied stages of breakdowns and disintegrations, their quan- 
titative effects are problematical. 

The reviewer can only infer that Mr. Toynbee’s genius has enabled him to 
develop a thesis, or at least a pattern, more subtle than he knows. The volumes 
of his story are full of half-articulate skepticism about the religion’ and the 
sense of rhythm which appear superficially to play so large a part in his theory. 
There is vigorous criticism of eugenic accounts of history. There is an effective 
though somewhat exaggerated running criticism of explanations of history by 
technological and economic factors. In spite of what has just been said about 
the present selections and the fascinating treatments of the relationships be- 
tween wars and civilizations,’ in the end the theory which emerges from Mr. 
Toynbee’s History is a theory of morale—a psychological theory of origin, 
growth, breakdown, and disintegration. It is not the characteristics of wars, but 
reactions to wars, which have determined the course of civilizations. Wars of all 
sorts may stimulate people who have fresh interest and confidence in their 
civilizations; whereas in periods when confidence is declining, similar wars may 
perhaps contribute to the decline in the powers of adjustment and creation 
which are the marks of a vigorous civilization. 

It should be clear that such a theory of history does not by any means ex- 
clude the possibility that man will be able to develop the art of war to a point 
where war may accomplish the destruction of one civilization, of all civiliza- 
tions, or of human life itself. In 1931, in a famous passage, Freud expressed 
the opinion that mankind had then reached some such point. Persons familiar 
with the new science, when they speak carefully, tell us that it is at least con- 
ceivable that we are approaching some such point now. However that may be, 
there are many who view the possibility of another war with the peculiar kind 
of distress that afflicts mortals whose societies are in imminent danger. 

In A Plan for Peace, Mr. Grenville Clark estimates the course of the possible 
war between the United States and Russia and outlines the simple means 


2 The present selections will give the reader an incomplete view of the place of religion in 
Mr. Toynbee’s scheme. The possibility, which one may feel from the start, that the History is 
concerned as much with the psychological and anthropological functions of religion as with 
its other aspects is confirmed by the modernism of the last Annex in the sixth volume. 


3 There is little consideration in the History of the factors in the persistent human disposi- 
tion to engage in wars, but there are many illustrations of the disposition and its general dis- 
tribution. The Mayan Civilization alone has left rather few indications of war-making activi- 
ties. It is the least understood of all civilizations. If it should turn out to have been pacific 
at any stage, as now seems unlikely, it might be an interesting exception to the general rule. 
With few if any exceptions, primitive and civilized societies alike, so long as they are healthy, 
have effective power, and are able to reach one another, engage in homicidal fighting. Cancer 
has been no harder to treat than wars yet in neither case do we give up the effort to under- 
stand and prevent the destructive events. 
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needed for its prevention. Mr. Clark was a leader in the organization of mili- 
tary training during both wars against Germany. He is a New York lawyer 
known to many younger men as an extraordinarily wise and friendly chief as 
well as a vigorous and independent member of that somewhat mis-named group 
called corporation lawyers. He is by no possible stretch of the imagination any- 
thing which even Senator McCarthy could call a Communist sympathizer. 
Yet, as late as September, 1950, the date of his preface, he thought peace with 
Russia highly desirable and quite possible. 

He invites the layman to make his own estimate of the military situation. In 
particular, he calls on the State Department to make its estimate, without fear 
of competition from the professional military men. Mr. Clark observes that in 
a conversation in 1933 Secretary of State Stimson, a civilian, made an almost 
perfect estimate of the course of the war of 1939. To stimulate laymen, includ- 
ing the State Department, Mr. Clark makes his own prognostication. Everyone 
should read it. In a masterpiece of understatement, he follows his account of the 
probable course of a new war with five conclusions of which the fifth is as fol- 
lows: “The West would probably be able to obtain favorable terms even after a 
short war and would also probably prevail in a long war. But in either case, the 
moral consequences, apart from any physical losses, would be serious and the 
postwar responsibilities great.’’4 

Emphatic in his disapproval of anything which could be called appeasement, 
Mr. Clark urges that, while keeping up our guard, we can—or could in Sep- 
tember, 1950—=still take effective measures for the preservation of peace. The 
measures depend on universal disarmament over a twelve-year period under a 
system of inspection and a strengthened United Nations. The development of 
disarmament would automatically solve all the other serious political issues 
which poison relationships between the United States and Russia: Germany, 
Eastern Europe, Western Asia, the Far East, Japan. Mr. Clark proposes 
amendments to the United Nations Charter designed to create a world gov- 
ernment with powers limited to those necessary for maieinining a modest 
police force in a disarmed world. 

Enough has been said to indicate the character of his diagnosis and the sim- 
ple common sense of the remedy proposed. We have had indeed, ever since 
1932, drafts of treaties adequate to deal simply with the simple administrative 
problems of disarmament. Why have they not been put into effect? What is 
the real difficulty with the creation of the rather simple administrative devices 
necessary for a limited world government? 

Mr. Clark, in dealing with “certain obstacles” to his approach, includes 
“recriminations” and the question “Will the Russians negotiate?” In answer- 
ing the latter question, Mr. Clark, deriving some support from Winston 
Churchill’s consistent advocacy of negotiation, has the following interesting 
statement: “It cannot be denied that the Western World has come to distrust 
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profoundly the Russian willingness to abide by agreements. For different rea- 
sons, but sufficient for themselves, the Russian regime seems to have a similar 
mistrust of the West. These conditions, therefore, make it essential that sure 
guarantees of observance be provided.”’s 

At several points, Mr. Clark, while insisting on the moral strength of the 
American position, recognizes that our suspicions may have contributed greatly 
to Russian suspicions of our purposes. His observations recall one of Mr. 
Truman’s speeches in the campaign of 1948. Addressing the American Legion 
in Miami, the candidate in effect promised to take steps to dispel “the present 
poisonous atmosphere of distrust which now surrounds the negotiations be- 
tween the Western Powers and the Soviet Union.” Instead, he turned im- 
mediately on his inauguration to the policy of “overwhelming force” which in 
the past three years may have cost us the peace for which the President has 
worked. Mr. Clark, like Mr. Truman in 1948, seems to have isolated the gen- 
eral character of the phenomenon which so far has made the hope of world 
government a poet’s enthusiasm or a lawyer’s draft. 

The difficulty is psychological, not administrative. The real obstacle to Mr. 
Clark’s simple and sensible solution is that combination of pugnacity and fear, 
but mostly pugnacity, which contributes to the formation of suspicion. There is 
an occasional simple marauder in history, like Genghis Khan; but the common- 
est situation is one in which a number of peoples and their leaders are expressing 
unconscious dispositions, whether innate or conditioned, in the permitted 
mutual hatreds of foreigner for foreigner. 

MALCOLM SHARP* 


Public and Republic: Political Representation in America. By Alfred de Grazia. 
New York: Alfred A. Knopf, 1951. Pp. xiii, 262. $3.50. 


Dr. de Grazia’s topic of representation is very old but also very new. We 
are called upon today to discuss ward representation and world representation; 
to discuss state representation and the national legislature; and many other 
diverse forms of representative agencies. We must deal with the initiative and 
referendum and with a hundred bewildering varieties of proportional representa- 
tion. Furthermore, we must deal with private governments as well as public 
governments; with corporations, with unions, with countless societies, repre- 
senting interests which are territorial, professional, religious, grouped in end- 
less forms, demi- and semi-political. And again we find demands for “represen- 
tation” in administrative agencies far and wide. 

We may diligently inquire: just what does a representative body do? What’s 
what and who’s who in representation? In our system the executive may also 
be a representative. The mayor, governor, the President of the United States is 


5 Page 66. See also pages 36, 49-50, 52, 55, 59, 62-63, 64-67, 71. 
* Professor of Law, University of Chicago Law School. 
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each a representative of his unit taken as a whole. We have a legislative body 
with executive powers and an executive with veto and other legislative powers 
as provided in the original Constitution. In any system operating under the 
consent of the governed the problem is great because of the effort to deal with 
the community ends and means. Some may rashly assert that representative 
agencies have no known use and might better be forgotten. But if they were all 
destroyed, then conciliar and representative bodies would spring up again; for 
they serve a very fundamental purpose. 

Dr. de Grazia has a tough job which he attacks valiantly—that of defining 
the concept of representation, tracing the growth of American representation 
over some three centuries of changing conditions, and finally undertaking to 
indicate modestly what is coming or what the shape of things might be. The 
contrasting theories of representation are examined; the trends of thought upon 
representation are classified, described, and interpreted. The development of 
lobbies into interest representation over the last fifty years is depicted. Dr. de 
Grazia employs psychological, social, and magical influences in interpreting 
the continual struggle in men’s minds over representing the whole public or a 
workable combination of major value interests. 

I have wandered over this field for a long time, beginning with a study of 
representative government in Virginia in the 17th Century, down to the present 
hour when lobbies, pressure groups, and political parties weave their way 
through our 150,000 independent governments. I can sympathize with the 
worthy and energetic doctor in his battle not only with semantics and theories, 
but with “pluralisms” of various sorts, “integrated” and otherwise. These 
forms and forces leave him sometimes wearied, and sometimes a little worried. 
Readers might find aid and comfort in The Political Community (1949) by 
Sebastian de Grazia, a very near relative of the writer. 

All scholars in the field of political science and particularly those in the area 
of representation are under lasting obligation to the writer of this volume for a 
learned and helpful treatment of one of the major problems of our times. The 
book will enrich the literature on this very important subject. Fortunately the 
writer does not attempt to solve all the problems. This is for another day; 


Speriamo. CHARLES E. MERRIAM* 


Security, Loyalty, and Science. By Walter Gellhorn. Ithaca: Cornell University 
Press, 1950. Pp. viii, 300. $3.00. 


This is the first product of a Rockefeller Foundation grant to Cornell Uni- 
versity for a study of “the impact upon our civil liberties of current govern- 
mental programs designed to ensure internal security and to expose and con- 
trol disloyal or subversive conduct.” It confirms the wisdom of the grant. 

Gellhorn’s assignment deals primarily with government security activities in 
fields relating to science—atomic energy, military research and development, 
and traditional government scientific activities ranging from the Fish and Wild- 
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life Service to the National Cancer Institute. Though the author scrupulously 
limits his inquiry to the effect of security and loyalty programs upon scientists 
and science (and thereby upon the nation), the reader will be forgiven if he 
finds the reactions of scientists not mystically different from the reactions of 
nonscientific government workers. 

This nation’s present policy decision is that keeping scientific secrets from 
other nations contributes to our national security. Though scientific truths 
may be independently ascertained by foreign scientists, our secrecy bars are 
justified as resulting in some time lag before others discover the same laws of 
nature. This objective we achieve by simultaneously regulating the flow of 
scientific information itself, and by limiting the human beings given access to 
it. The first, subject-matter control, is carried out through the classification of 
information, documents, scientific papers and the like; the latter through 
“security” and “loyalty” programs. 

First hurdle in the author’s effort to study and appraise these programs was 
the fact that a secrecy program must itself be secret. Perhaps the outstanding 
contribution of this work is the careful assembly of relevant specifics drawn 
from a variety of indirect sources which give the author and the reader real 
knowledge of the workings of these programs without at any point violating 
the secrecy restrictions under study. In this area of security and loyalty where 
so much has been written at the one extreme of super-patriotism, or the other 
of fear of engulfing fascism, Gellhorn supplies us with a wealth of sober fact 
supplemented with a careful statement of the real evaluation problems which 
the nation’s leaders have not yet really considered. 

With respect to control of information, the author first sketches the present 
classification system, the distinction between secrecy as to natural laws and 
secrecy as to other facts, and the workings of de-classification boards. He thus 
explores the virtues of the present program. Against these, he weighs the “pre- 
dictably unpredictable uses of scientific knowledge,” the loss of criticism, the 
psychological consequences of secrecy, and the effects upon recruitment and 
training of new scientists which constitute the secrecy programs’ adverse effects. 

One need only examine these balancing factors to appreciate the difficulty of 
getting even reasonably dispassionate consideration among government offi- 
cials. To the nonscientific public any scientific secret is made immensely valu- 
able by the mixture of ignorance, awe, and fear with which the public views 
science. Against the scientific fact in hand, the public is asked to weigh the loss 
of other discoveries still in the bush of unrealized scientific achievement. And, 
since the value of this unknown loss of potential can be argued only by scien- 
tists, the public’s fear of persons who deal with the unknown miltitates against 
their persuasiveness. 

The author makes this recommendation: 

Secrecy ought not to be readily attached to scientific or technological matters merely 


because in some aspects they have military significance. It should be attached un- 
hesitatingly if their sole significance is a military one.* 


* Page 72. 
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In this reviewer’s opinion this test or any test is of limited value unless some 
special implementation can be devised. So long as there is any restricted in- 
formation, the declassifier will face the choice between public (and probably 
wild) criticism for excessive zeal in declassifying, and no worse than secret, 
measured criticism for not declassifying. Little wonder that he resolves all 
doubts against sticking his neck out or, at best, becomes extremely dilatory in 
his decisions. Since information once disclosed cannot readily be reclassified, 
perhaps especially eminent temporary boards operating under more balanced 
legislation might be expected to carry out the author’s proposed policy by pass- 
ing upon whole categories of presently classified information thus removing 
large areas from the routine declassifier’s scope of responsibility. 

The government’s programs with regard to the people engaged in scientific 
work present quite different problems. Gellhorn’s book is a rich source of in- 
formation about the workings of “security” or “loyalty” programs in the 
Atomic Energy Commission, in the military departments, in traditional civilian 
scientific bureaus, in private laboratories and universities engaged in classified 
work under government contract, and in those engaged in non-secret work. 

His studies document the conclusions that the bulk of cases under the federal 
loyalty program have involved the problem of the employee’s associations 
rather than his overt acts; that application of the standards in the Executive 
Order to specific cases has often resulted in distortion; that of perhaps 3,000,000 
employees checked, less than two-fifths of one per cent were subjected to in- 
vestigation and of these over ninety per cent were cleared, with most of the 
balance as yet undisposed of; and that “[iJn point of fact, not a single individual 
who has been dismissed under the loyalty program has been indicted or prose- 
cuted for traitorous misconduct that the investigation brought to light.”* The 
pages dealing with the indirect effects of government loyalty activities upon 
purely private research and the consequences of resort to indirect suggestion in 
lieu of direct loyalty charges are particularly valuable.’ 

Noting that “the focus upon opinion as a measure of loyalty tends to dis- 
courage the holding of any opinion at all,’’* Gellhorn points up the likelihood 
of unorthodox opinion among the more imaginative scientists who are our prin- 
cipal resources for scientific progress. He utilizes for illustration the Nazi expe- 
rience in which preference for politically conforming scientists resulted in the 
breakdown of German research. 

Nonetheless, the legitimate interest of the government in having loyal 
workers is recognized. The author suggests that this purpose would be more 
honestly served, and the government more ably staffed, if efforts to predict 
future loyalty were limited to employes having access to confidential informa- 
tion, i.e., to those in so-called “sensitive” positions. 

Such a change would automatically eliminate the great bulk of loyalty in- 
vestigations. In the reviewer’s opinion, however, it would do little to avoid 
present abuses in scientific fields. For the fundamental difference made by a 
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loyalty order is that it imposes outside standards and intricate procedures upon 
the responsible hiring official. His discretion on the question of an applicant’s 
“loyalty” is exposed to an examination and an external procedure that do not 
attach to his judgments on competence, personality, or work habits. Even 
though “loyalty” at best involves estimates of future conduct, the hiring offi- 
cial has less room for individual judgment on this question than on those which 
he can measure by concrete work experience. 

Even without a loyalty order, it should be possible to have extensive investi- 
gations made of employees in “sensitive” positions, to have the reports of these 
investigations given to the hiring official, and for him to make his decision 
balancing the “loyalty” prediction along with other attributes of the applicant. 
Whatever the situation five or ten years ago, hiring officials certainly will be 
far more politically sophisticated and cautious today. 

Return to individual judgments of the hiring official rather than the stigma- 
tizing procedures of a loyalty program might over a period of time restore to 
government work the status as a desirable career that the nation’s best interests 
require. 

Byron S. MILLER* 


The German Penal Code, newly translated into English by von Oidtman and 
Reade. Bielefeld: Control Commission for Germany (British Element), 1950. 


Pp. xxiv, 103. 

Of all the skills of legal work one of the most difficult to learn and to practice 
is that of translating legal texts. That the translator must be completely at 
home in the two languages concerned goes without saying. But that knowledge 
does not suffice. Legal terms of one system may or may not have an exact coun- 
terpart in another; more often than not they have none. It thus becomes neces- 
sary to describe and explain the concept of one system in terms of the other. 
That task is delicate and cannot be performed except by one who is fully con- 
versant with the two legal systems. Only too often the translation of a contract, 
deed, will, treaty, statute, or other legal text is made by one who does not fulfil 
the requirements, with often humorous, but mostly sad or even disastrous, 
consequences. 

The present occupation of Germany has created an almost unprecedented 
demand for reliable translations of legal texts. A peculiar need for the transla- 
tion of German texts into English has arisen before the High Commission Courts 
of the United States and the Control Commission Courts of the United King- 
dom Zone, which, in their exercise of criminal jurisdiction in cases withheld 
from that of the German courts, often have to apply German laws, especially 
the German Criminal Code. The present translation was made especially for 
the purposes of these courts, but it is of a more far-reaching significance. 

The co-operation of a German and a British author, both of whom have had 
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extensive experience in the work of the Control Commission Courts, constitutes 
a fortunate combination. The translation appears to be exemplary. Wherever a 
German technical term appears, it is added to its English rendering. Occasion- 
ally, where no English equivalent exists and the use of an English term would 
be confusing, the authors have wisely retained the German term, accompanied 
by a concise and clear English explanation. In some places one may, of course, 
feel that the term chosen by the translators may not have been the best avail- 
able. The German word “Erpressung”’ in the heading of §253 might be rendered 
more idiomatically by “blackmail” than by the more cumbersome phrase 
“demanding with menaces,” especially when the meaning is clearly defined in 
the text of the section; and why not use for “Zuhiilterei” (§181a) the good Eng- 
lish word “pandering”’ rather than “trading on prostitution”? However, these 
and similar instances are minor matters of taste. The only major problem that 
could be found is the use of the word “property” for the German term ‘‘Ver- 
mégen”’ in §263 concerned with fraud. The crime of fraud consists roughly in 
the making of false pretenses which induce the victim to impair his or some 
other person’s (for instance his principal’s) “Vermégen”’ by parting with or 
encumbering some asset, paying money, waiving a claim or in some other way. 
The word “Vermégen” is carefully used in the text to indicate that it is not 
necessary that there be harmed any specific asset of the victim but that it is 
sufficient that there appear a minus when one compares the total balance sheet 
of all his assets made just before with one made just after the making of the 
false pretenses and the dispositive act induced thereby. This word ““Vermégen” 
has no exact English counterpart. Perhaps the phrase “general assets” comes 
closest. “Property” has too many different connotations. It should not have 
been used without an explanatory note. 

Notes explanatory of the meaning of a provision or its legislative history are 
frequent. They are brief, to the point, and well designed to carry information 
to the common-law-trained user. They constitute a major contribution to legal 
science. Great pain has also been taken to reproduce in all parts the latest ver- 
sion which is presently in force in the British Zone of Germany. In view of the 
numerous and often confused amendments which were made especially in the 
occupation period, that task was anything but easy. 

The legislative history of the Code is comprehensively recounted in the 
Preface, where the reader will also find a useful survey of the literature of Ger- 
man criminal law. The German-English glossary of recurrent terms is useful, 
but should be more extensive. An Anglo-German glossary and an index are 
needed and are to be added shortly. 

An American translation of the German Criminal Code was made at an 
earlier stage of the occupation.’ A detailed comparison of the two English texts 
might be an instructive exercise in comparative law. 

Max RH#EINSTEIN* 

* Gsovsky, Statutory Criminal Law of Germany (James ed., 1947). 

* Max Pam Professor of Comparative Law, University of Chicago Law School. 
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Jerome H. Spingarn’s biographical sketch entitled 
“Lloyd Stryker: Counsel For Defense” appearing re- 
cently in THE AMERICAN MERCURY describes 
Lloyd Paul Stryker as “now probably the nation’s most 
redoubtable criminal lawyer” and illustrates his free- 
dom from “qualms about taking advantage of his op- 
ponent’s mistakes” in these words: 


“When Stryker opened the argument in court, he 
pointed out that the prosecution had cited a case as 
law in its brief when, in fact, it had been reversed 
by a higher court. He hammered the point home: 


Before citing a case in a brief, every 
competent lawyer checks itin SHEPARD’S 
CITATIONS to make sure it hasn’t been 
reversed. Every lawyer has a copy of 
SHEPARD’S on his desk, and any first 
year law student knows that this simple 
check is absolutely necessary. It was very 
negligent of the prosecutor to fail to do 
this. But I am not asking his removal from 
office, nor am I asking his disbarment. 
How cruel it would be to ask that, for an 
unintentional offense. And yet, Your Hon- 
or, that is exactly what he is asking you to 
do to my client, for an error far less negli- 
gent, far less unusual, than his own! 


The court was impressed with this argument and 
Stryker won a reversal.” 
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